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Preface 
 
 

Editors 
Professor Thierry Bonneau 

Paris II Panthéon-Assas University 
Researcher Cristina Elena Popa Tache 

Institute of Legal Research of the Romanian Academy 
 
 

This volume contains the scientific papers presented at the Tenth Inter-
national Conference „Perspectives of Business Law in the Third Millennium” that 
was held on 13 November 2020 in online format on Zoom. The conference is 
organized each year by the Faculty of Law of the Bucharest University of Eco-
nomic Studies together with the Society of Juridical and Administrative Sciences. 
More information about the conference can be found on the official website: 
www.businesslawconference.ro. 

The scientific studies included in this volume are grouped into four chap-
ters: 

• Commercial law. The papers in this chapter refer to: major characteristics 
of companies in the Republic of North Macedonia; institutionalized arbi-
tration in Romania; online arbitration; the impact of the COVID-19 pan-
demic on national contracts in the construction sector; the issue of revo-
cability of the mandate in common interest; the legal regime of competi-
tion in Poland; some particularities concerning the administration of the 
limited liability company; use of the order of payment procedure in cases 
of disputes between professionals; Covid-19 – the catalyst of a legislative 
reform in the field of insolvency; considerations on the admissibility of 
the creditor's claim in insolvency procedure. 

• Labor law. This chapter includes papers on: theoretical and practical as-
pects relating to occupational accidents aboard ships in Romania; crowd 
employment - as an innovative form of employment; the concept of 
"leave days" in Romanian labour law; aspects of salary reduction in the 
context of the epidemiological situation determined by the spread of 
SARS-CoV-2 Coronavirus; methodology and tools for evaluating em-
ployees in the collective redundancy procedure; the content of the obli-
gation to information and consultation of the employees in the collective 
redundancies procedure; the source of precarious work; illegal termina-
tion of the individual employment contract; particularities of the labor 
relations of young people and the elderly during the Covid-19 Pandemic; 

• Criminal law. The papers in this chapter refer to: some opinions and con-
troversies about the active subject of the money laundering offence in the 



 

new criminal legislation; forensic investigation of cybercrime; the fre-
quency of criminal acts in the field of economic crime in the work of 
judicial organs in Serbia; the capacity of the shareholders to be regarded 
as successors within criminal proceedings; 

• European and international law. This chapter includes papers on: theo-
retical considerations on the notion of European citizenship; the role of 
courts in the procedure for recognizing and enforcing foreign arbitral 
awards; evolution and change in the Common Agricultural Policy of the 
European Union; EU regulations on herbal medicines and their impact 
on business in industry; legislative measures adopted by the European 
Union to support the business environment in the context of the COVID-
19 pandemic; the need to verify the principle of subsidiarity of legal acts 
of the European Union; a perspective on international and domestic laws 
related to Blue Economy and need for harmonisation of laws as „Blue 
Laws” to facilitate protection and promotion of marine environment and 
maritime trade to sustain „Blue Growth” and „Blue Economy”. 
This volume is aimed at practitioners, researchers, students and PhD can-

didates in juridical sciences, who are interested in recent developments and pro-
spects for development in the field of business law at international and national 
level. 

We thank all contributors and partners, and are confident that this volume 
will meet the needs for growing documentation and information of readers in the 
context of globalization and the rise of dynamic elements in contemporary busi-
ness law. 
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Main Characteristics of the Companies in 
the Republic of North Macedonia 

 
Professor Adnan JASHARI1 

Professor Arta SELMANI2 
 

Abstract 
The companies in North Macedonia are organized in five different forms, such 

as; public limited companies, limited partnerships, limited partnerships with shares, lim-
ited liability companies and joint stock companies. All these forms have their character-
istics on the basis of which they are distinguished, but they also have common character-
istics. In this paper I am dealing with some of the common characteristics of companies, 
starting with their establishment, the founders, the founding capital, the founding act, the 
features with which the companies are identified in the market. Normally, separate works 
can be done for each of them, but with this work I am trying to give an overview of these 
features, without going into details on each of them. I intend to provide readers with a 
general overview of some of the characteristics of companies in Northern Macedonia 
based on the normative method. 
 
  Keywords: company, legal persons, normative system, concession, presentation 
system. 
 
JEL Classification: K22 

 
 
1. The understanding of companies 
 
Companies are considered only those legal persons who have certain 

funds in cash or not in cash, to exercise jointly and independently a certain activ-
ity, the purpose of which is the realization of a certain profit. Thus, the character 
of the activity exercised by a legal person should be profitable. If a particular 
legal person exercises any activity that is not of a character profitable, he she may 
not have the status of a company but may have the status of any other organiza-
tional form as it is of any association of citizens. 

 
2. Establishment of companies 
 
Enterprise creation can be done on the basis of several systems. Regard-

less of the establishment system, in order to create a company, there must be cer-
tain founders who, by combining their property and securing the founding capital, 

 
1  Adnan Jashari - Faculty of Law, South East European University, Tetovo, Northern Macedonia, 
a.jashari@seeu.edu.mk. 
2  Arta Selmani - Faculty of Law, South East European University, Tetovo, Northern Macedonia, 
arta.selmani@seeu.edu.mk. 
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approve the founding act and register the company in the commercial register in 
the registration body known as the Central Register. The central register is an 
administrative body; therefore, the registration procedure is considered as an ad-
ministrative procedure3. From 2005 with the adoption of the new law on compa-
nies (which is fully harmonized with EU directives), the law on single window 
system was approved. This law enabled the transfer of powers for registration 
from the basic courts to the central register, and secondly, accelerated the regis-
tration procedure by implementing the single window system4. 

 
2.1. The founders of companies  
 
The founders of a company are those persons who, in order to establish 

a company, sign the founding act, regardless of whether the founding act is a 
contract for the company, the statute of the company, respectively a statement for 
the establishment of a limited liability company.  

The people who can set up a company can be natural and legal persons, 
both domestic and foreign. Each person can become the founder of more compa-
nies if this is not prohibited by law. The founders of public and private companies 
of a limited partnership or limited partnership cannot be natural persons who do 
not have business skills due to their responsibility. These persons as founders can 
also be unincorporated co-chairs in only one company. When it comes to a com-
pany where the responsibility of the founder is limited, there is no need to master 
business skills. At the time of establishment of these enterprises, respectively un-
til the acquisition of business capacity, the rights and obligations that these per-
sons exercise through their legal representatives (parent or guardian). The found-
ers of companies can also be represented by public legal entities such as; state, 
local self-government units, public enterprises and various public institutions, but 
only under the conditions provided by law. Local self-government units may es-
tablish companies and acquire shares or stocks in other commercial companies, 
but only within the competencies provided by law. 

 
2.2. Founding capital 
 
The founding capital represents the total amount of all contributions of 

the co-participants, respectively shareholders, the amount of which is equivalent 
to the sum of the nominal value of all contributions, respectively the nominal 
value of all shares in the joint stock company. Where capital represents the wealth 
created by the deposit of certain assets in the company by the co-participants ex-
pressed in money. This capital consists of contributions. Contributions are con-

 
3 A. Jashari, Subjektet e se drejtes afariste, Tetove, 2009, p. 70. 
4 Zakon za ednosalterski system I vodenje na trgovski knigi, Sluzben Vesnik br.07-3473/1 [Law on 
one-stop shop system and keeping of trade books, Official Gazette No. 07-3473/1]. 
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sidered the money, things, rights that the shareholder, respectively the share-
holder, deposits and transfers to the company at the time of the establishment of 
the company or during the increase of the basic capital of the company. Work and 
services may also be considered as contributions when permitted by law. This 
capital represents the totality of property rights and other real rights that the com-
pany acquires over the goods (money, property and rights) that the shareholder 
or shareholder has deposited in the company or which the company has acquired 
through his or her business. 

When the co-investor deposits his property, he loses the right of owner-
ship, however, he gains the share respectively the share in the created capital. 
Core capital should not be identified with the assets of the enterprise. This capital 
coincides only with the assets of the company at the time of establishment, since 
after the establishment the company begins to exercise its activity, as a result of 
which we have an increase in its assets or normally if it works to reduce its loss. 
As nominal value, the basic capital is defined in the founding act, is registered in 
the application form for registration and commercial register, and therefore is 
considered to be unchanged. The wealth of the company may change, and its 
height depends on the profitability of the company. The assets of the company 
are not registered in the commercial register. Therefore, wealth is considered as 
an evolutionary category, as its height depends on the success or failure of the 
company. Rather, we can consider core capital as a static category, as it is regis-
tered in the deed of incorporation, registration application form and commercial 
register, and this capital can only change if the deed of incorporation, registration 
application and commercial register are changed. 

The set of rights and obligations that the co-participant acquires on the 
basis of the deposit in the share capital of a limited public company, a limited 
partnership and a limited liability company, in which each participant has, in part, 
his share "in the company". 

The degree of rights and obligations that the co-participant acquires on 
the basis of the deposit in the share capital in the joint stock company, respec-
tively of the company controlled by the shares represents the shares. This share-
holder who is the owner of one or more shares in the joint stock company is con-
sidered a shareholder and is not responsible for the obligations of these compa-
nies. The contributions that are deposited during the establishment of the com-
pany, respectively during the increase of the main capital belong to the company. 
Contributions can be monetary and non-monetary. Monetary contribution repre-
sents the totality of funds that the shareholder, respectively the shareholder, de-
posits in the company. The non-monetary contribution represents the totality of 
movable and immovable items and rights that the co-investor presents to the com-
pany and that have a material value and can be valued and expressed in cash. 
These contributions can only be eligible. Real estate is considered to be items that 
cannot be moved from one place to another without changing its essence, such as 
land and all embedded items such as buildings and all items installed in buildings. 
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This definition is the result of accepting the principle of solo ceded surfaces, ac-
cording to which everything embedded in the earth belongs to the assets of the 
earth. 

The object of the contribution may also be future items that will be cre-
ated later, either by separating items or by merging items. For the deposit of items 
as contributions is not an obstacle if there is any restriction on such items (such 
as mortgages exist in realtors, service rights, etc.). However, in these cases it is 
important to assess how much there is a possibility that from the value of the 
unincorporated to realize the requirements of a third person, what is the value of 
the item, etc. On the other hand, it is a question of what will happen when the 
right ceases to exist (the mortgage is terminated after the debtor has made the 
claim) as the charge is reduced by the value of that item compared to the value of 
the item accepted when you deposit those items in the company. These changes 
are insignificant for the registration body, as the registration body only takes care 
that the value of the deposited item is not less than the value indicated as the value 
of the deposited item. In this case, the one who possesses such items is harmed. 
Therefore, in order to prevent such situations from occurring under the contract 
by which such items are stored, certain provisions may be provided to regulate 
the founder's claim to the company. Contributions can also be made for certain 
rights, but provided that they have a property value such as real servitude rights, 
the right of concessions (which is not a real right but has a material value), to 
industrial property rights, copyrights, enforceable rights (claim that the depositor 
has against a third party such as claims for payment of funds, delivery of an item, 
transfer of a right, etc.). Deposits of items or rights in the company are made on 
the basis of a contract that binds the founders for their deposit in the company. 
By depositing items and rights, the company can dispose of it freely. For the pur-
chase of real rights over these items or rights it is necessary to register in the 
cadastral books as it is necessary to register the industrial property rights in cer-
tain registers to the competent authorities. 

 
2.3. The founding act 
 
The founding act on which a particular company is established is the 

founding act. Establishment of companies can be done on the basis of a certain 
founding act. The form of the founding act depends on the form of the company 
and the number of founders of the company. Companies in which two or more 
founders are founding as a founder are found in the company's contract. If a com-
pany is established by a single founder, the company's statement is presented as 
a founding act. If a company is founded which is considered by way of a legal 
form as a joint stock company, the founding act is considered a statute. According 
to this, it can be seen that the founding act of companies can be presented in 
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several forms: in the form of a company contract, declaration and statute5. 
 
2.4. Registration of companies in North Macedonia 
 
Registration is a very important action for the company since from the 

moment of registration of the establishment in the commercial register, the com-
pany acquires the status of legal entity. Therefore, the census is considered to 
have a constitutive character. A company can only have the status of a legal en-
tity, since for its establishment (as well as for the creation of a legal entity) basic 
capital and certain organization are needed. But this does not mean that every 
legal entity can have the status of a company. Only those legal entities that inde-
pendently and permanently exercise any activity in order to achieve a certain 
profit can gain the status of a company. This status is acquired by the trading 
company at the time of registration in the commercial register. By registering in 
a commercial register, a company can acquire rights and take on obligations (ac-
quire property rights and other real rights, enter into contracts and other legal 
remedies), sue and be sued in court, arbitration or other trial and participate in 
other proceedings. The status of a legal entity, a company, ends with the settle-
ment from the registration in the commercial register. The commercial register is 
a public book that contains data on the subjects that according to legal provisions 
are obliged to register. This means that this register enables business entities and 
third parties to get acquainted with important data for legal circulation, thus re-
ducing the risk of business connection with insolvency parties, unauthorized per-
sons, etc. The data registered in the commercial register are public (principle of 
publicity). The commercial register is kept uniquely (principle of unity) in the 
territory of the state. Trade records are kept in written and electronic form, so the 
trade register is kept in printed and electronic form. The Commercial Register 
maintains the Central Register. The procedure of registration in the commercial 
register is an administrative procedure provided by the rules of a sports system. 
The registration procedure begins by submitting a registration application to the 
Central Registration Office. The registration application form is submitted in a 
defined form, which contains the data that are registered in the relevant register 
in accordance with legal provisions. 

According to the data of the State Statistical Office, the number of active 
business entities in the Republic of North Macedonia in 2019 was 75 914 and 
compared to 2018 it increased by 5.0%. The number of active business entities 
increased the most in Arts, entertainment and recreation (24.9% or 349 entities), 
Other service activities (24.4% or 1170 entities) and in Electricity, gas, steam and 
air conditioning supply (20.4% or 38 entities). In 2019, compared to the previous 
year, the section Human health and social work activities recorded a decrease of 
3.5% in the number of business entities6. 

 
5 Law for trade company, article 36. 
6 States Statistical office, no 6.1.20.16, 2020. 
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2.5. Companies and legal entities 
 
The legal system in northern Macedonia recognizes the status of a legal 

entity in all companies regardless of the form of organization. The status of a 
legal entity is acquired by companies by registering the deed of incorporation in 
the commercial register. This status is possessed by the companies until their ter-
mination from the commercial register. This means that with deletion from the 
commercial register, the company status of the legal entity ends. By gaining the 
status of a legal entity, the company gains property autonomy over its assets. This 
autonomy implies the possibility of free disposal of that property by the organs 
of society. The company as a legal entity may acquire certain rights and obliga-
tions, acquire property and other real rights, enter into contracts and other legal 
work, sue and be sued, before the court, arbitration and other elected court and 
participate in other procedures. By gaining the status of a legal entity, the com-
pany acquires its business name, headquarters, activity, etc. 

 
2.6. Responsibility for obligations 
 
The legislation of North Macedonia stipulates that companies are liable 

for their obligations with all their property, since as a legal entity it is the holder 
of rights and obligations from the circulation of goods and services with third 
parties7. The liability of the founders for the obligations of the company varies 
and depends on the legal form of the company. The founders in the public com-
pany and the general partners in the limited partnership and in the limited part-
nership with shares, are responsible for the obligations of the company in an un-
limited manner and in solidarity with all their property. The founders of the lim-
ited liability company and the shareholders of the joint stock company as well as 
the directors of the limited partnership and the limited partnership with shares, 
are not liable for the obligations of the company, except in cases specified by law. 

 
2.7. Identifying features of companies 
 

  Companies are individualized and distinguished based on activity, head-
quarters, firm and registration. In principle, each company is free to determine 
the activity it will carry out and the number of activities. This freedom is subject 
to a condition that the company meets the conditions for exercising that activity. 
The fulfillment of the conditions for exercising a certain activity is evaluated by 
the competent bodies, before the enterprise starts to exercise the activity. If the 
law stipulates that the exercise of a certain activity can be done only with the 
permission or consent of a certain body, or certain activities can be exercised only 

 
7 A. Nikolovski, Stopansko Pravo, Skopje, 2003, p. 84. 
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by enterprises with a certain legal form, then for the exercise of that activity must 
to meet certain conditions. Thus, for example: insurance activities can be exer-
cised only by companies that are formally organized as joint stock companies. 
The firm of the enterprise is the name under which the company operates and 
participates in the legal circulation. The firm consists of several elements that 
must be real. We can divide these elements into mandatory and optional elements. 
Mandatory elements are considered those elements that the firm must contain 
such as: a sign indicating the subject of the enterprise, headquarters, name and 
form of the enterprise. Optional elements are considered those elements which 
are not mandatory, but can be provided in the firm such as: various additions such 
as (drawings, paintings, symbols, other signs, etc.), which serve to identify the 
company as closely as possible. on the part of consumers, other than those which 
create or may create confusion as to the subject of the company's impression and 
identity or affiliation with another company or which lead to a violation of indus-
trial property rights or other rights of other, respectively persons registered in the 
country and abroad. According to the legal provisions in Northern Macedonia, 
the registered office is considered the place where the company is registered. This 
concept is present in many countries such as the Netherlands, Denmark, Great 
Britain, etc. According to this system, it is not the place where the company op-
erates that matters, but the place where it is registered. This means that a company 
may have a registered office, but may operate in some countries even outside the 
country of registration. 
 

2.8. Affiliates of local companies 
 
The company in Northern Macedonia can perform certain tasks from the 

moment of registration in the commercial register. From this moment the com-
pany can exercise its activity individually without the need to create a business 
unit or if it is in the interest of the company itself, also by creating different busi-
ness units respectively through the establishment of one or more subsidiaries. 
Branches can also be established by foreign companies, in cases when they wish 
to operate in the territory of North Macedonia. Subsidiaries are not independent 
entities, but are units of the company that work with the firm of the company that 
has established it, in which its headquarters and the word "subsidiary" are oblig-
atorily marked. This means that the affiliates do not have their own firm, but have 
their own name, which they add to the company firm. The affiliates do not have 
their own activity, but exercise the same activity as the company. The subsidiaries 
do not even have their headquarters, but have the place where the activities of the 
enterprise are exercised. Subsidiaries terminate if the competent body of the com-
pany that organized it decides to close the subsidiary or if the enterprise ceases to 
exist. The organization and settlement of the subsidiary is recorded in the register 
sheet in which the company is registered. The registration is published in the same 
way as the entries in the commercial register. Foreign companies also have the 
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right to organize subsidiaries. 
 
3. Conclusion 
 
Companies in North Macedonia as subjects in their business law are or-

ganized in five organizational forms. Their attractiveness is not the same and de-
pends on the responsibility of the founders for the obligations of the company. 
There are companies where the founders respond in a limited way and there are 
companies where the founders respond in a limited way. As Northern Macedonia 
will soon start negotiations for membership in the European Union, the legal reg-
ulations are almost entirely harmonized with directives and other normative acts 
as sources of European Union law. Only the provisions of the directives related 
to the possibility of establishing cross-border companies, European cooperatives 
and European joint stock companies remain to be harmonized. These provisions 
will be incorporated into the legislation of Northern Macedonia at the time of 
accession to the European Union8. 
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Abstract 

 The objective of this study is dual in nature. First, to analyse the provisions per-
taining to institutional arbitration in Romania ― an aspect incorporated in the Romanian 
legislation with the enactment of the New Code of Civil Procedure ― while identifying 
certain particular characteristics of the administration and course of institutional arbi-
tration proceedings. Secondly, to analyse institutional arbitration in Romania per se and 
to review the most relevant arbitral institutions in Romania, with the application of cer-
tain criteria relevant for arbitration. The research method used is analytical, but also 
comparative. To analyse the arbitral institutions in Romania the comparative method was 
applied, based on relevant criteria, such as: the availability of arbitration rules and op-
tions for expedited arbitration procedures, the availability of schedules of arbitral fees 
and expenses, the domestic or international experience of arbitrators, or whether or not 
there is a standard arbitration clause. The results of the study show that both the provi-
sions concerning institutional arbitration in Romania, as well as the arbitration proce-
dures and the regulations of the arbitral institutions analysed, enable the parties’ access 
to a modern and efficient way of settling their disputes. 
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1. Introduction 
 

 Ad hoc and institutional arbitration have a long-standing tradition in Ro-
mania. The main arbitral institution in Romania ― the Court of International 
Commercial Arbitration attached to the Chamber of Commerce and Industry of 
Romania ― has been active for over 60 years, both in the field of domestic arbi-
tration disputes as well as in international ones. 

However, the provisions pertaining to institutional arbitration set forth in 
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the New Code of Civil Procedure are novel compared to the previous regulation.4 
Institutional arbitration is regulated separately, in Article 545 CPC5, the provi-
sions of Title VII of the Civil Procedure Code, and articles 616-621 CPC. 

This approach is atypical from an international perspective, most likely 
because the UNCITRAL Model Law does not include provisions in this respect, 
thus most countries that have adopt it have also not implemented such norms. 

 
2. Regulations pertaining to institutional arbitration 

 
2.1. Concept. Characteristics. Scope of Application  

 
 Institutional arbitration is defined in the Romanian legislation as a type 
of arbitration characterized by two elements: (i) on one hand, carried out through 
an arbitral institution, and (ii) on the other hand, carried out on the basis of its 
own norms called “rules” that are applicable to disputes based on the arbitration 
agreements. 

Pursuant to article 545 CPC and article 6166 CPC, an arbitral institution 
can have two configurations: 

(i) An entity without legal personality, established and operating under 
the auspices of a domestic or international organization or institution (such as, for 
example, the courts of arbitration attached to the Romanian chambers of com-
merce and industry7); 

(ii) An entity with legal personality, attached to an independent non-gov-
ernmental public interest organization.8  
 The main features of institutional arbitration, as per the Civil Procedure 

 
4 Law no.134/2010, republished in the Official Journal of Romania, no. 247 from 10 April 2015, as 
subsequently amended and supplemented (hereinafter referred to as the „Civil Procedure Code”, 
“CPC”, or the “New Code of Civil Procedure”). 
5 Art. 545 – Arbitration organized by a third party: Parties may agree that the arbitration be orga-
nized by a permanent arbitral institution, pursuant to Title VII of this chapter, or by another entity 
or natural person. In such instances, the dispute shall be resolved by arbitrators, appointed or 
accepted by the parties according to the arbitration agreement or to the rules of the permanent 
arbitral institution. 
6 Art. 616. Notion: (1) Institutional arbitration is that form of arbitration that is established and 
operates under the auspices of a domestic or international organization or institution or as an 
autonomous non-governmental public interest organization, pursuant to the law, based on its own 
rules that are applicable to all disputes brought before it for settlement under an arbitration agree-
ment. The activity of an institutional arbitration shall not have an economic nature and shall not 
be for profit. (2) In regulating and conducting its jurisdictional activity, the institutional arbitration 
is autonomous in relation to the institution that has established it. That institution shall set forth 
the measures necessary to enforce such autonomy. 
7 For example, the International Commercial Arbitration Court attached to the Romanian Chamber 
of Commerce and Industry, the arbitral courts attached to the Dolj, Constanța, Brașov, Bucharest 
chambers of commerce and industry, etc. 
8 Either associations or foundations whose scope of bussiness is the administration of institutional 
arbitration and are constituted pursuant to the law. 
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Code, are the following: 
(a) the exclusion of the economic character. Article 616 para. (1) CPC 

lists the lack of an economic character as a feature of institutional arbitration.9 
 The provision mandating for the exclusion of the economic character is 
used mainly for the classification of general interest services within the European 
Union, from the perspective of the regulatory norms on competition and the Eu-
ropean single market. This classification divides services of general interest into 
3 categories: (i) economic services, provided in exchange of money and subject 
to European competition and internal market rules, (ii) non-economic and social 
services, not subject to specific European rules in the field of competition and 
internal market, such as police services, judiciary services and mandatory social 
security systems; this includes institutional arbitration and (iii) general interest 
social services that meet the needs of vulnerable citizens and are based on the 
principle of solidarity and equal access, which may be of an economic or non-
economic nature, such as optional social security systems, employment services, 
social housing system, etc. 

(b) the non-profit purpose. This feature is also set forth in article 616 
para. (1) CPC. The non-profit purpose requires no further clarification, but it 
should be mentioned that it does not equates with the obligation to offer free ar-
bitration services. Arbitral institutions may charge a fee for any service provided. 

(c) the autonomous character. Article 616 para. (2) CCP refers to the 
autonomy of institutional arbitration in relation to the institution that established 
it. 
 This autonomy can be translated into two components: 

(i) the fact that the regulation of the jurisdictional activity, i.e. the drafting 
and adopting of rules of arbitral procedure applicable in the framework of insti-
tutional arbitration, must be autonomous from the organization that established 
the arbitral institution; for example, the Rules of Arbitration of International 
Commercial Arbitration Courts attached to chambers of commerce and industry 
must be adopted independently from the governing bodies of those chambers of 
commerce; 

(ii) the fact that the activity of the arbitral tribunals is independent from 
the arbitral institution under whose auspices an arbitration is organized; for ex-
ample, arbitrators who rule in a particular arbitration administered by the courts 
of international commercial arbitration attached to the chambers of commerce 
and industry cannot be influenced, in terms of the solution they render, by the 
governing bodies of those arbitral courts. 
 It shall be for the arbitral institution to establish, through the applicable 
rules of arbitration, the measures required to enforce such autonomy. 
 Finally, this provision raises a question on its scope of application, 
namely whether the requirements only apply to arbitral institutions in Romania 

 
9 C. Leaua, F.A. Baias (ed.), Arbitration in Romania. A practitioner’s Guide, Kluwer Law Interna-
tional 2016, Chapter 5.01 (Cristiana I. Stoica), p. 291. 
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or also to the ones abroad, when carrying out activities on the Romanian territory. 
Nevertheless, considering that said provisions are contained in Book IV (regulat-
ing domestic arbitration) it can be concluded that they only apply to arbitral in-
stitutions established in Romania. 
 

2.2. Party autonomy and institutional arbitration  
 

 Several provisions of the Civil Procedure Code dedicated to institutional 
arbitration provide for party autonomy within the frames of this type of arbitra-
tion; such autonomy is reflected in several aspects: 

(a) the parties’ right, as set forth in article 617 para. (1) CPC10 to freely 
opt for institutional arbitration by appointing they arbitral institution they want to 
defer their dispute to; 

(b) the deference to the arbitration agreement over the arbitration rules of 
the institutional arbitration. Article 617 para. (2) CPC stipulates that to the extent 
that there is a contradiction between the arbitration agreement and the rules of 
arbitration of the arbitral institution to which it refers to, the arbitration agreement 
shall prevail; 

(c) the non-mandatory nature of the list of arbitrators, the parties having 
the freedom to appoint outside arbitrators.11 According to article 618 CPC12, ar-
bitral institutions may maintain lists with individuals who can serve as arbitrators 
or presiding arbitrators, nonetheless, such lists are optional. Thus, the parties may 
appoint arbitrators outside those lists, if the experience in settling the disputes of 
those arbitrators is relevant. 

 
2.3. Survival of the arbitration clause following the refusal of the ar-

bitral institution designated by the parties to organize the arbitration 
 

 An important element provided for in the Romanian law concerns the 
validity of the arbitration agreement, following the refusal of the arbitral institu-
tion designated by the parties to organize the arbitration. 

The provisions of art. 621 CPC expressly regulate the situation when the 
 

10 Art. 617. Choice of institutional arbitration - (1) The parties, in the arbitration agreement, may 
subject the resolution of their disputes to an arbitral tribunal constituted under the rules of a certain 
institutional arbitration. (2) In case of contradiction between the arbitration agreement and the 
rules of the institutional arbitration to which it refers, the arbitration agreement shall prevail. 
11 C. Leaua, F.A. Baias (ed.), op. cit., p. 292. 
12 Article 618. The arbitrators: 1) The institutional arbitration may maintain optional lists of per-
sons who may serve as arbitrators or presiding arbitrators. These lists are not mandatory. 2) If the 
parties do not agree on the sole arbitrator or when a party does not appoint its arbitrator or when 
the 2 co-arbitrators do not agree on the presiding arbitrator, the appointing authority is the chair-
person of the arbitration institution, unless the rules of procedure of said institution or the parties 
themselves provide otherwise. 3) The organizations with an associative character, or those estab-
lished in the interests of certain professions may not appoint arbitrators from among their members, 
in cases where they are in dispute with third parties. 
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institution mentioned in art. 616 CPC refuses to conduct the arbitration, indicat-
ing that in such instances the arbitration agreement is still valid and that the dis-
pute between the parties will be settled according to the provisions of ad hoc 
arbitration. Thus, the parties’ intention to resort to arbitration will prevail. It 
should be noted, however, that the refusal to organize the arbitration must come 
from the institution entrusted with the settlement of the arbitration, and not from 
the arbitral tribunal itself. 

 
2.4. The specificities of institutional arbitration versus those of ad 

hoc arbitration 
 
 The Civil Procedure Code includes certain provisions particular to insti-
tutional arbitration, as compared to ad hoc arbitration: 

(a) The role of the arbitral institution in the appointment of arbitrators. 
Article 618 para. 2 CPC stipulates that if the parties do not agree on the appoint-
ment of the sole arbitrator or when a party does not appoint its arbitrator or when 
the two co-arbitrators do not agree on the presiding arbitrator, the appointing au-
thority shall the chairperson of the arbitration institution.13 

(b) The role of the arbitral institution in adopting the rules of arbitration. 
Concerning the jurisdiction to adopt the rules of arbitration, article 619 para. 
(1) CPC14 provides that these shall be adopted by the management of the arbitral 
institution in accordance with the rules set forth in the incorporation document. 
Once the arbitral institution is appointed by the parties, this implies choosing its 
arbitration rules. Article 619 para. (2) CPC provides that any waiver made by the 
parties from the application of the rules of the arbitral institution of their choice 
is void. However, the law provides for exceptions and depending on the circum-
stances of the case and the designated procedural rules, the rules chosen by the 
parties may be applied, with the governing body of the arbitral institution decid-
ing whether they apply per se or by analogy. 
 This provision seems to be in conflict with the provisions of article 617 
para. (2) CPC, which provides that to the extent that there are inconsistencies 
between the arbitration agreement and the arbitration rules of the referenced ar-
bitral institution, the arbitration agreement shall prevail. However, a difference in 

 
13 Ion Deleanu, Sergiu Deleanu, Domestic and International Arbitration, Rosetti Publishing House 
2005, p. 140. 
14 Art. 619. The arbitration rules: 1) The procedural rules of the institutional arbitration shall be 
adopted by the governing board of the arbitral institutions, pursuant to their by-laws. 2) By desig-
nating a certain arbitral institution as competent in settling a certain dispute or type of dispute, the 
parties automatically opt for the application of its procedural rules. Any derogation from this pro-
vision shall be null and void, unless the governing body of the competent arbitral institution deci-
des, depending on the circumstances of the case and the content of the rules chosen by the party, 
that the rules chosen by the parties may be applied, while deciding whether they apply per se or by 
analogy.. [...]. 
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terminology can be noticed, between the “regulations of the institutional arbitra-
tion” referred to in article 617 para. (2) CPC and the “rules of procedure of the 
arbitral institution” referred to in article 619 para. (2) CPC, titled “Arbitration 
Rules”. As such, although an interpretation that seeks to eliminate this contradic-
tion could avail itself of this nuanced distinction, as far as we are concerned, as a 
matter of lex ferenda, a legislative clarification is needed on this issue given its 
importance. 
 As to the application in time of the rules of arbitral procedure, article 619 
para. (3) CPC15 makes an important clarification, in the sense that unless the par-
ties have established otherwise in the arbitration agreement, the applicable rules 
will be those in force on the date the dispute is submitted for arbitration. There-
fore, if the parties have not chosen in the arbitration agreement to apply the rules 
in force at a certain date, or if the rules of arbitration are amended following the 
submission of the dispute for arbitration, then the rules applicable will be those 
in force at the date when the dispute was submitted for arbitration. 

(c) The role of the arbitral institution in determining the arbitration ex-
penses. Art. 620 CPC stipulates that, in the case of an arbitration administered by 
a permanent institution, the administrative costs, the arbitrators’ fees, as well as 
the other arbitration expenses shall be paid pursuant to the rules of that institution. 
 The rules of arbitration may address the matter of the arbitral expenses 
explicitly or by reference to a stand-alone document, titled Rules or Regulations 
and issued by the arbitral institution, which incorporates the schedules on fees, 
arbitrators’ fees and other arbitral expenses. This is the usual approach currently 
employed by arbitral institutions in Romania. 

(d) The role of the arbitral institution in archiving the arbitration files. 
Unlike in ad hoc arbitration, where the arbitration file, once the arbitration is con-
cluded, is submitted to the competent domestic court to be archived, pursuant to 
art. 619 para. (5) CPC16 in the case of institutional arbitration the file shall be 
archived by the arbitral institution.  
 We consider that in the absence of the parties’ agreement, or unless other 
provisions set forth in the rules of the arbitration of the specific institution apply, 
the provisions applicable to the length of time court files are to be kept by courts 
shall be applicable, by analogy. 
 

3. Analysis and classification of the relevant arbitral institutions in 
Romania 

 
 The latest provisions enacted, detailed above, do not include any novel 

 
15 Art. 619. The arbitration rules: [...] (3) Unless otherwise agreed by the parties, the procedural 
rules applicable will be those in force at the time the institution was seized. [...]. 
16Art. 619. The arbitration rules: [...]5. When an arbitration is administered by a permanent insti-
tution, the file shall be maintained by said institution. 



Innovation and Development in Business Law                                                                 27 
 

aspects that would impose changes for the existing arbitral institutions in Roma-
nia, who continued their activity as established. The immediate impact of the reg-
ulation was rather in the sense of setting up several new arbitral institutions, many 
of those without specific quality standards and with no significant activity. 
 In Romania currently there are a variety of arbitral courts, organized in 
several modes: 

(a) Arbitral institutions organized in the “chamber” system. Among 
these, the most important arbitral institution in Romania is the Court of Interna-
tional Commercial Arbitration attached to the Romanian Chamber of Commerce 
and Industry, with the longest tradition and a guiding role for all county arbitra-
tion courts, pursuant to article 29 of Law no. 335/2007. 
In this category we can include all the arbitration courts attached to the county 
chambers of commerce, as well as the more recently established arbitration courts 
set up by the bilateral chambers of commerce. 

(b) Arbitral institutions affiliated to professional organizations. The ar-
bitral institutions established by certain professional associations are affiliated to 
the professional associations that established them and may be organised either 
as a single body acting at the national level or in several local bodies. 
 They handle various disputes, with some also acting as disciplinary bod-
ies17, while others have jurisdiction strictly for disputes in a particular sector.18, 
 These include, for example, the Court of Arbitration attached to the Na-
tional Union of Handicraft Co-operatives (UCECOM)19, the Arbitration Com-
mission attached to the National Union of Insurance and Reinsurance Companies 
of Romania (UNSAR), and the Alternative Banking Dispute Settlement Centre 
(CSALB). 
 This category includes, inter alia, a subcategory of arbitral courts estab-
lished by professional associations, namely that of Arbitral Courts with limited 
jurisdiction for professional disputes, e.g. The Court of Professional Arbitration 
for Attorneys.20 

(c) Arbitration institutions administering disputes between the public 
sector and the private sector. For example, the Central Arbitration Commission 
for the settlement of disputes between health care providers and health insurance 
houses attached to the National Health Insurance House.21 

(d) Independent arbitral institutions established following the enactment 
of the New Code of Civil Procedure. Although there are many such arbitral insti-
tutions established after 2016, this niche is still too insufficiently developed to 

 
17 The Court of Arbitration attached to the National Union of Handicraft Co-operatives 
(UCECOM). 
18 For example, the Alternative Banking Dispute Settlement Centre (CSALB).  
19 Ion Deleanu, Sergiu Deleanu, Domestic and International Arbitration, Rosetti Publishing House 
2005, p. 128. 
20 For further details, see Section 3.6, infra. 
21 Ion Deleanu, Sergiu Deleanu, op. cit., p. 129. 
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have significant case law and experience in settling disputes in Romania, their 
establishment having so far effects mostly marketing wise, rather than in terms 
of actually offering quality arbitration services. However, in time this might 
change, and certain institutions could evolve from the existing ones to provide 
high-quality arbitration services and have a high impact in the field. 
 In the upcoming sections we will briefly analyse, by way of exemplifica-
tion, some of the arbitral institutions listed above. 
 

3.1. The Court of International Commercial Arbitration attached to 
the Romanian Chamber of Commerce and Industry 22 

 
 The Court of International Commercial Arbitration attached to the Ro-
manian Chamber of Commerce and Industry (in Romanian, “CACI-CCIR”)23 is 
a permanent arbitral institution based in Bucharest, within the headquarters of the 
Romanian Chamber of Commerce. This is the oldest commercial arbitral institu-
tion in Romania, established in 1953 and active for over 60 years. 
 Throughout this time, it has developed and maintained a very good rep-
utation, owing to the arbitrators it had and still has, and to the quality of the arbi-
tral awards rendered. 
 This is the most representative and well-known permanent arbitral insti-
tution in Romania, with a remarkable number of cases, with parties of different 
nationalities, and with disputes of substantial monetary value and complexity. 

(a) Rules of arbitration. The Court of International Commercial Arbitra-
tion attached to the Romanian Chamber of Commerce and Industry settles dis-
putes according to a set of modern and innovative rules of arbitration, represent-
ing a variation of the rules of arbitration of the International Court of Arbitration 
attached to the International Chamber of Commerce in Paris. 
 As of January 1, 2018, the Court of Arbitration has been applying these 
new Rules of Arbitration. These were drafted by a team of specialists in the field 
after a long public debate with all interested parties. The new rules are aimed at 
benefitting the business environment and are in line with the European and inter-
national best practices, enabling the swift and efficient settlement of disputes. 
 The implementation of these new Rules aims to streamline the procedure, 
accelerating it and increasing the quality of the arbitration process. The main 
amendments concern the following aspects: 

- improving the management of the case by the arbitral tribunal, by intro-
ducing the requirement to establish a complete procedural timetable of the activ-
ities to be carried out; 

- waiving the requirement for the substitute arbitrator and strengthening 
 

22 Also called the National Chamber. 
23 The website of the Court of International Commercial Arbitration attached to the Romanian 
Chamber of Commerce and Industry is available at: http://arbitration.ccir.ro/, consulted on 
1.10.2020. 
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the role of the presiding arbitrator in the administration of the procedure; 
- establishing clear rules for multi-party arbitration; 
- establishing a clear delimitation between the written and the oral phases 

of the arbitration process, emphasizing the written one; 
- adopting an expedited arbitration procedure for cases of small value (up 

to 50,000 lei) or for instances where the parties chose to employ it; 
- adopting the institution of the emergency arbitrator who may order in-

terim and conservatory measures before the constitution of the arbitral tribunal. 
(b) List of arbitrators. The list of arbitrators maintained by this Court of 

Arbitration, valid as of January 1, 2019, as approved by the College of the Ro-
manian Chamber of Commerce and Industry, includes a number of 105 Romanian 
arbitrators and 63 foreign arbitrators. The Romanian arbitrators are persons with 
excellent reputation, e.g. judges, professors, and lawyers specialized in domestic 
and international commercial arbitration. As for the foreign arbitrators, they have 
experience in many fields and multiple jurisdictions. In addition to well-known 
European jurisdictions (such as Austrian, French, German, Italian, Spanish, 
Swiss, English, etc.), there are also arbitrators from India, the United States of 
America, and Russia. 

(c) Standard arbitration clause. The standard arbitration clause recom-
mended by this Court of Arbitration is the following: “any dispute arising out of 
or in connection with the present contract, including with respect to its conclu-
sion, nullity, interpretation, performance or termination thereof shall be resolved 
by final arbitration organized by the Court of International Commercial Arbitra-
tion of the Chamber of Commerce and Industry of Romania, in accordance with 
its Arbitration Rules. The award shall be final, binding and enforceable”. 
 On the Court’s website there is also a model submission agreement for 
the use of any interested parties.24 

(d) Schedules on arbitral fees and expenses. For the remuneration of the 
arbitral services provided by the Court of International Commercial Arbitration 
attached to the Romanian Chamber of Commerce and Industry, a registration fee 
of 150 EUR or the equivalent in Romanian lei is charged at exchange rate set 
forth by the National Bank of Romania on the day of payment, as well as an 
arbitral fee consisting of administrative fee and arbitrators’ fees. On the Court's 
website there is also a calculator of the arbitration costs.25 
 The schedules on arbitral fees and expenses, as approved by the College 
of the Romanian Chamber of Commerce and Industry, pursuant to article 30 of 
Law no. 335/2007, in force since January 1, 2018, describe in detail how the ar-
bitration fees are calculated. 
 
 

 
24 The standard agreement recommended by this court is available at: http://arbitration.ccir. ro/for-
mular-de-compromis/, consulted on 1.10.2020. 
25 http://arbitration.ccir.ro/calculator/, consulted on 1.10.2020. 
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3.2. The Constanta Commercial and Maritime Arbitration Court 
 
 The Commercial and Maritime Arbitration Court26 attached to the Con-
stanta Chamber of Commerce, Industry, Sailing and Agriculture was established 
in 1990, as a permanent arbitration institution without legal personality. 

(a) Rules of arbitration. The Constanţa Commercial and Maritime Arbi-
tration Court settles disputes in accordance with a set of modern rules of arbitral 
procedure, approved on January 8, 2016. 
 It’s important to note that this court of arbitration does not settle only 
maritime disputes, but any type of national or international commercial dispute 
that includes an arbitration clause referencing said court. 

(b) List of arbitrators. The list of arbitrators of the Constanta Commercial 
and Maritime Arbitration Court, valid as of June 23, 2017, includes a number of 
37 Romanian arbitrators, persons with excellent reputation, e.g., judges, profes-
sors, notaries public and lawyers, specialized in the field of domestic and inter-
national commercial arbitration. 

(c) Standard arbitration clause. The standard arbitration clause of the 
Court of Arbitration is the following: “Any dispute arising out of or in connection 
with the present contract, including with respect to its validity, interpretation, 
performance / non-performance or termination thereof, except for the special 
proceedings, shall be resolved by the Court of Commercial and Maritime Arbi-
tration attached to CCINA Constanța, in accordance with its Arbitration Rules. 
The award shall be final, binding and enforceable” 

(d) Schedules on arbitral fees and expenses. For the remuneration of the 
arbitral services provided by the Constanta Commercial and Maritime Arbitration 
Court, a registration fee is charged as well as an arbitral fee consisting of the 
administrative fee and the arbitrators’ fees. These schedules on arbitral fees and 
expenses are published on the Court’s website.27 
 

3.3. The Court of Arbitration attached to the Dolj Chamber of Com-
merce and Industry 

 
 The Court of Arbitration attached to the Chamber of Commerce and In-
dustry of the Dolj County28 is a permanent arbitral institution based in Craiova, 
within the Dolj County Chamber of Commerce. 

(a) Rules of arbitration. The Court of Arbitration attached to the Dolj 
Chamber of Commerce and Industry settles disputes according to a set of modern 

 
26 The website of the Constanta Commercial and Maritime Arbitration Court is available at: 
https://www.ccina.ro/arbitraj, consulted on 1.10.2020. 
27 https://www.ccina.ro/arbitraj/taxe-arbitrale, consulted on 1.10.2020. 
28 The website of the Commercial Arbitration Court attached to the Dolj Chamber of Commerce 
and Industry is available at: http://www.ccidj.ro/site/curtea-de-arbitraj-dolj/, consulted on 1.10. 
2020. 
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and innovative rules of arbitral procedure, similar to the rules of arbitration of the 
Court of International Commercial Arbitration attached to the Romanian Cham-
ber of Commerce and Industry. 
 Since April 14, 2019, the Dolj Court of Arbitration adopted these new 
Rules of Arbitration, which support the business environment and aim to help 
settle the disputes in a swift and efficient manner. 
 The new rules include an expedited arbitration procedure for cases with 
smaller amount in dispute (up to 50,000 lei) or when the parties agree to employ 
it. The implementation of the institution of the emergency arbitrator, who may 
render interim and conservatory measures before the constitution of the arbitral 
tribunal, is a step forward compared to the old rules. 

(b) List of arbitrators. The list of arbitrators of the Dolj Court of Arbitra-
tion, valid as of October 31, 2019, approved by the College of the Chamber of 
Commerce and Industry of the Dolj County, includes a number of 31 Romanian 
arbitrators, some from the Republic of Moldova, and 2 honorary members. Ro-
manian arbitrators are persons with excellent reputation, e.g. judges, professors 
and lawyers specialized in domestic and international commercial arbitration. 

(c) Standard arbitration clause. The standard arbitration clause of the 
Court of Arbitration reads as follows: “Any dispute arising out of or in connection 
with the present contract, including with respect to its conclusion, nullity, inter-
pretation, performance or termination thereof shall be resolved by final arbitra-
tion organized by the Dolj Court of Commercial Arbitration attached to the Dolj 
Chamber of Commerce and Industry, in accordance with its Arbitration Rules. 
The award shall be final, binding and enforceable” 
 On the Court’s website we find a model submission agreement for use by 
interested parties. 29 

(d) Schedules on arbitral fees and expenses. For the remuneration of the 
arbitral services provided by the Court of Arbitration attached to the Dolj County 
Chamber of Commerce and Industry, a registration fee of 75 EUR is charged, in 
RON equivalent at the exchange rate set forth by the National Bank of Romania 
on the date of payment, as well as an arbitration fee consisting of the administra-
tive fee and the arbitrators’ fees. On the Court’s website there is a calculator for 
the arbitration costs. 30 

The schedules of arbitral fees and expenses, approved by the College of 
the Dolj Chamber of Commerce and in force starting with April 15, 2019, de-
scribes in detail how to calculate the arbitration fees. 
 
 
 
 

 
29 Annex 1B to the arbitration rules, available at: http://www.ccidj.ro/site/wp-content/ uploads/ Re-
guli-de-Procedura-Arbitrala-Curtea-de-Arbitraj-Dolj_27032019.pdf, consulted on 1.10.2020. 
30 http://www.ccidj.ro/site/curtea-de-arbitraj-dolj/, consulted on 1.10.2020. 
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3.4. The Permanent Court of Arbitration attached to the Romanian-

German Chamber of Commerce 
  

The International Court of Arbitration attached to the Romanian-German 
Chamber of Commerce (AHK Romania)31 is a permanent arbitral institution, 
based in Bucharest, within the Romanian-German Chamber of Commerce, oper-
ating under its auspices. 

It’s an arbitral institution mainly servicing Romanian and German com-
panies, but any other company with foreign ownership may use its services.32 
 This Court of Arbitration is the first arbitral institution established in the 
system of bilateral chambers of commerce in Romania. 

(a) Rules of arbitration. The International Court of Arbitration of the Ro-
manian-German Chamber of Commerce (AHK Romania) has adopted a set of 
rules of arbitral procedure inspired by the German-Polish Chamber of Commerce 
and Industry, provided for in the Arbitration Rules of this Court33 made available 
in Romanian, English and German. 
 The arbitration rules of this Court of Arbitration do not provide for an 
expedited arbitration procedure for cases where the amount in dispute is small or 
for those of minimal complexity, nor do they provide for the institution of the 
emergency arbitrator. 
 An interesting provision is the fact that these arbitration rules expressly 
provide for, pursuant to article 41, the fact that the liability of arbitrators is ex-
cluded, drawing a distinction between the liability “for any act in connection with 
deciding a legal matter”… “provided such act does not constitute an intentional 
breach of duty” and the liability of arbitrators34 for any action or omission  “in 
connection with the arbitral procedure” where the exceptions concern both the 
intentional and the grossly negligent breach of their duties. This provision is dif-
ferent from those provided for by the arbitration rules of other arbitral institutions 
in Romania, such as, for example, the Court of International Commercial Arbi-
tration attached to the Romanian Chamber of Commerce and Industry, which 
only addresses the second situation presented above. 
 The rules excluding the liability of arbitrators set forth in the arbitral rules 

 
31 The website of the Permanent Court of Arbitration attached to the Romanian-German Chamber 
of Commerce, available at: https://www.ahkrumaenien.ro/ro/initiativele-ahk/curtea-de-arbitraj, 
consulted on 1.10.2020. 
32 The presentation of the Court of Arbitration may be found at page 16 on the website of the Court, 
ibidem. 
33 And available on the website of this Court, supra, footnote 32. 
34 But also, of the arbitral institution, its members, and the secretariat.  
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of various arbitral institutions in Romania are in line with the international ap-
proach,35 however, a priori is not clear what is the relationship between such pro-
visions and those of the Civil Procedure Code pursuant to article 556 CPC, that 
set forth the possibility of engaging the liability of arbitrators in various instances, 
rather nuanced from those in the rules of procedure. 

(b) List of arbitrators. The list of arbitrators36 of the International Court 
of Arbitration attached to the Romanian-German Chamber of Commerce (AHK 
Romania), is recommended37, which means that it is not mandatory to choose an 
arbitrator from this list, but the list includes big names, people with an excellent 
professional reputation and extensive experience in the field of arbitration, both 
Romanian nationals and foreign citizens, thus encouraging the appointment of 
arbitrators from this list. 

(c) Standard arbitration clause. The standard arbitration clause of this 
arbitration institution is: “any dispute arising out of or in connection with the 
present contract, including with respect to the validity of the arbitration clause, 
shall be settled, to the exclusion of ordinary court proceedings, by arbitration 
before the Permanent Court of Arbitration attached to the Romanian-German 
Chamber of Commerce and Industry pursuant to its Rules.”38 
 At the same time, there are additional provisions recommended to be in-
cluded in the arbitration agreement, i.e. the place of arbitration, the constitution 
of the Arbitral Tribunal, the language of the arbitration, and the applicable law. 
The use of this arbitration clause is described as a preliminary condition39 for 
arbitration before the Court of Arbitration attached to AHK Romania. However, 
we maintain that this wording is rather a recommendation, because certain lin-
guistic deviations from the standard clause cannot invalidate the will of the parties 
vesting jurisdiction in this arbitral institution. 

(d) Schedules on arbitral fees and expenses. For the initiation of an arbi-
tration before the International Court of Arbitration attached to the Romanian-
German Chamber of Commerce (AHK Romania) a registration fee of 350 EUR 
is to be paid, plus an administrative fee calculated based on the value of the dis-
pute, but not less than 800 EUR. The minimum fee for an arbitrator is 400 EUR, 
and the maximum fee cannot exceed 100,000 EUR regardless of the value of the 
dispute.40 We see that the fees charged by the International Court of Arbitration 
attached to the Romanian-German Chamber of Commerce (AHK Romania) are 
average, as compared to other prestigious arbitral institutions in Romania, such 
as the Court of International Commercial Arbitration attached to the Romanian 

 
35 For example, in the U.S., the arbitrators have civil immunity, to the same extent as judges. Re-
statement, Third, of the U.S. Law of International Commercial Arbitration, section 3.10 (pending 
publication, as per the 2019 Final Draft). 
36 Supra, footnote 32. 
37 Supra, footnote 33. 
38 Supra, footnote 32. 
39 Supra, footnote 33. 
40 Ibidem. 
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Chamber of Commerce and Industry of Romania41 or the Bucharest International 
Arbitration Court (BIAC) 42, thus offering a viable alternative from a financial 
point of view, subject to the circumstances of the dispute. 
 

3.5. The Bucharest International Arbitration Court (BIAC) attached 
to the American Chamber of Commerce in Romania 
 
 The Bucharest International Arbitration Court (BIAC)43 is a permanent 
arbitral institution, based in Bucharest, headquartered within the American 
Chamber of Commerce in Romania (AmCham Romania), under whose auspices 
it operates. 
 It’s an arbitral institution established in 2016, with the stated goal of be-
coming a regionally relevant court and to attract interested parties from the entire 
Central and Eastern Europe, predominantly focused on commercial arbitration, 
mainly resolving disputes involving foreign investors and multinational compa-
nies.44 
 As a point of distinction, it should be noted that BIAC is the only arbitral 
institution in Romania that officially recognizes the lack of gender diversity in 
arbitration45 and is a signatory to the international initiative “The Equal Repre-
sentation in Arbitration Pledge”46, which aims to promote an increased presence 
of women in arbitration. 

(a) Rules of arbitration. The Bucharest International Arbitration Court 
(BIAC) has adopted a set of innovative rules of arbitration47, based on a combi-
nation of “good practices” extrapolated from the rules of arbitration established 
by internationally active arbitral institutions, but also from a series of soft law 
instruments, such as the International Bar Association’s Guidelines on Conflicts 
of Interest in International Commercial Arbitration.48 
 In contrast with the rules established by the largest arbitral court in Ro-
mania, i.e. the Court of International Commercial Arbitration attached to the Ro-
manian Chamber of Commerce and Industry (CACI-CCIR) 49, the rules of arbi-
tration of the Bucharest International Arbitration Court (BIAC) do not provide 
for an expedited arbitration procedure for disputes of small values or for those 

 
41 For details, see Section 3.1., supra. 
42 For details, see Section 3.5., infra. 
43 The website of this arbitration court is: https://bucharestarbitration.org/, consulted on 1.10.2020. 
44 Ibidem. 
45 Ibidem. 
46 For further details on the “The Pledge” initiative, see: http://www.arbitrationpledge.com/, con-
sulted on 1.10.2020. 
47 The BIAC arbitration rules are available at: https://bucharestarbitration.org/rules-of-arbitration/, 
consulted on 1.10.2020. 
48 Ibidem. 
49 Supra, footnote 42. 
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with a reduced complexity, nor do they provide for the institution of the emer-
gency arbitrator. 
 An interesting aspect is that the rules of arbitration adopted by BIAC 
provide in detail for the possibility of the parties to reach an amicable settle-
ment.50 At the same time, they set forth the right of the Arbitral Tribunal to “pro-
mote, facilitate and give priority” to the amicable settlement reached by the par-
ties. 

(b) List of arbitrators. The list of arbitrators51 of the Bucharest Interna-
tional Arbitration Court (BIAC) attached to the American Chamber of Commerce 
in Romania, adopted in 2018, and valid for three years, includes a number of 60 
arbitrators, both Romanian and foreign citizens. 
 All recommended arbitrators enjoy a good reputation and have extensive 
experience in arbitration (a minimum of 10 years of experience52 was one of the 
inclusion criteria) and various specializations, including in niches such as 
FIDIC/construction law, intellectual property, or securities market. 53 

(c) Standard arbitration clause. The text of the standard arbitration 
clause of this institution is “All disputes arising under or related to this agreement 
shall be exclusively submitted to arbitration for final resolution by the Bucharest 
International Arbitration Court in accordance with its Rules of Arbitration (the 
“Rules”).”54 
 We find, however, a recommendation on the website of this Court, to 
include additional elements in the arbitration clause, i.e. the language of the arbi-
tration, the place of arbitration, the applicable law, and the number of arbitrators, 
pursuant to article 23 of the Rules of Arbitration.55 

(d) Schedules on arbitral fees and expenses. The initiation of an arbitra-
tion under the auspices of the Bucharest International Arbitration Court (BIAC) 
involves the payment of a non-refundable registration fee of 750 EUR plus VAT, 
and an hourly rate for secretarial services, of 75 EUR/hour. The minimum fee for 
an Arbitral Tribunal consisting of three arbitrators is 1,250 EUR56 and shall be 
calculated based on the value of the dispute, while for non-monetary claims there 
is a fee of 250 EUR/hour for each arbitrator. 
 Thus, BIAC is probably the Romanian arbitral institution with the highest 
fees, a disadvantage considering the fees charged by other arbitral institutions in 

 
50 Article 9 of the BIAC Arbitration Rules. 
51The list of arbitrators maintained by this arbitral institution is available at: https://bucharest arbit-
ration.org/list-of-arbitrators/, consulted on 1.10.2020. 
52 See the selection announcement at: https://bucharestarbitration.org/2018/06/28/2018-arbitrator-
selection-criteria-for-admittance-to-the-bucharest-international-arbitration-court-biac-list-of-arbit-
rators/, consulted on 1.10.2020. 
53 Supra, footnote 48. 
54 The arbitration agreement recommended by this institution is available at: https://bucharest ar-
bitration.org/arbitration-clause/, consulted on 1.10.2020. 
55 Idem. 
56 https://bucharestarbitration.org/fees-cost-schedules/, consulted on 1.10.2020. 
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Romania, even when compared with the most experienced arbitral institution in 
Romania, i.e. the Court of International Commercial Arbitration attached to the 
Chamber of Commerce and Industry of Romania57. 
 

3.6. The Professional Court of Arbitration for Attorneys 
 
 The Professional Court of Arbitration for Attorneys is a permanent arbi-
tral institution, independent in the exercise of its powers, that is organized by and 
operates within each bar association, member of the National Union of Romanian 
Bars. 
 The regulation on the organization and conduct of arbitrations by this 
institution is contained in the Council of Bars’ Decision no. 1063/2015. 

Pursuant to article 3.1 of this Regulation, the main attribution of the Pro-
fessional Court of Arbitration for Attorneys is “the organization and management 
of the settlement by arbitration of professional disputes, under the terms set forth 
in Law no. 51/1995, republished, as subsequently amended and supplemented by 
the Statute on the lawyer’s profession and by the present Regulation”. 
 The jurisdiction of this court is set out in article 2 of the Regulation, 
namely the power to settle (only) various professional disputes, such as those 
relating to the professional relationships between attorneys, including monetary 
disputes, or “disputes arising from legal relationships pertaining to the conclu-
sion, performance, or termination of legal services contracts, except for those 
disputes pertaining to fees that remain under the jurisdiction of the Dean of the 
Bar”. 

(a) Rules of arbitration. The arbitral procedure is set forth in the Standard 
Rules of Arbitration58 which, pursuant to article 76 of these rules, “are to be sup-
plemented by the Code of Civil Procedure, insofar as they are compatible with 
arbitration and the nature of the disputes.” These rules do not provide for an 
expedited arbitration procedure when the amount in dispute is small or for the 
cases with low complexity, nor do they provide for the institution of the emer-
gency arbitrator. 

(b) List of arbitrators. The list of arbitrators is established by each bar 
and includes only attorneys, members of that bar, either by appointment by the 
Bar Council or upon request.59 

(c) Standard arbitration clause. According to article 7.3 of the Rules of 
Arbitration, a model Submission Agreement is stipulated in article. 4.7. of Annex 
no. 1 to the Statute of the lawyers’ profession, states as follows: “All disputes 
concerning the execution, amendment, termination, interpretation, and perfor-
mance of this agreement may be subject to the rules of arbitration and the proce-
dural rules set forth in the Law and the Statute of the lawyers’ profession.” 

 
57 Supra, footnote 42. 
58 Annex no. II to the Decision no. 1063 of 7 March 2005 of the UNBR Council. 
59 Art. 6 of the Regulation.  
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(d) Schedules on arbitral fees and expenses. Arbitration fees are estab-
lished by the “Schedule on arbitral fees and expenses”60, adopted by the Council 
of the National Union of Romanian Bars. According to said schedule, a fixed 
registration fee of 50 RON shall be charged, plus a fixed administrative fee of 
200 RON. The arbitrator's fee is of 100 RON for disputes without monetary value, 
with a minimum fee for monetary claims in the same amount. 
 

4. Concluding remarks 
 

 The new provisions regulating institutional arbitration in Romania, set 
forth in the Civil Procedure Code, shed light on several aspects pertaining to the 
administration and conduct of the arbitral procedure. 
 However, some aspects pertaining to essential elements, such as the re-
lationship between the arbitration rules of the arbitral institution and those 
adopted by the parties, are regulated in an apparent contradictory manner, since 
the applicable provisions, notwithstanding for some terminological nuances, 
seem to be in conflict with each other. We consider that, as a matter of lex ferenda, 
legislative clarifications are warranted on this issue. 
 By reviewing the most important arbitral institutions in Romania, we’ve 
seen a relatively similar approach in terms of the standard recommended arbitra-
tion clause, the use of lists of arbitrators recommending professionals with excel-
lent reputation, and the adoption of rules of arbitration aiming to include the most 
advanced best practices in the field of international arbitration. Nevertheless, 
there are relatively significant differences with respect to the schedules on arbitral 
fees and costs, or when it comes to the names on the list of arbitrators. 
 In conclusion, in their vast majority, the provisions applicable to institu-
tional arbitration in Romania, as well as the rules of arbitration and the regulations 
of the arbitral institutions reviewed ensure that parties in arbitration benefit from 
a modern and efficient method of settling their disputes. 
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 Abstract 
 Adapting justice to the new global status quo is the challenge of the year for 
courts of law and arbitral institutions. But in such moments of crisis in which the entire 
judicial system (including private dispute resolution mechanisms) risks to collapse if they 
do not adapt fast and efficient, big steps in its evolution arise. The switch to online arbi-
tration becomes almost natural in these times. Arbitration institutions and arbitrators 
face the challenge to rethink and reimagine themselves in this new digitalised era, while 
still complying with the requirements of the law for a due process and effective dispute 
resolution. The main objective of this paper is to present and analyse the legal instruments 
and framework that can be used by arbitrators, lawyers and arbitral institutions as tools 
to organising efficient online procedures without any prejudice to all the due process 
guarantees and other fundamental rights and principles of the parties. The result of the 
study is that the system is prepared to sustain online and digitalised proceedings, but the 
agreement and openness of the parties is essential in implementing and applying these 
tools to their dispute in arbitration. 
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1. Social, economic and legal framework which generated the cur-
rent crisis. The impact on litigation in the future 

 
 The slow-down of the global economy caused by the Covid-19 pandemic 
had an impact especially in the big industries – energy, construction, oil & gas, 
pharma, medical, intellectual property. 

In the construction industry, many projects were suspended, or the 
rhythm of the works was significantly slowed down because of the Covid-19 pan-
demic, with the aim of preventing the spread of the virus and protection of the 
health of the employees2. 

 
1 Bazil Oglindă – Romanian-American University, Vice-President of International Commercial Ar-
bitration Court attached to the Chamber of Commerce and Industry of Romania, bazil.oglinda@og-
lindalawyers.ro. 
2 Fabian Bonke (Hogan Lovells), Paris Arbitration Week Recap: The Impact of COVID-19 on In-
ternational Construction Projects and Disputes: Is It Really All That Bad?, published on 15 July 
2020 in Kluwer Arbitration Blog, http://arbitrationblog.kluwerarbitration.com/2020/07/15/paris-ar-
bitration-week-recap-the-impact-of-covid-19-on-international-construction-projects-and-disputes-
is-it-really-all-that-bad/, consulted on 1.10.2020. 
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 Even the projects which were continued were affected by significant re-
strictions, mainly linked to transport of workers, limitation of the transportation 
for equipment and materials, social distancing, reduction of the workforce, re-
strictions which lead to the slowdown of the works and increase of the costs for 
maintaining a constant rhythm.3 

The effects of such restrictive measures are not yet fully present in liti-
gation, but the next period shall be characterised by a significant increase of the 
disputes arising out of or in connection with construction projects generated es-
pecially by delays and additional costs. 

Litigation in the construction field imply, in most cases, multiple parties, 
multiple contracts, complex technical issues, a considerable level of documents 
and data gathered in a long contractual period. This is why, for settling as soon 
as possible such litigations from the moment in which they were generated, is 
essential for the unblocking of the projects and for the continuation of the activity 
of the companies involved. 

Therefore, there is a critical need of the companies to have at any times, 
but especially in a time of crisis, a form of private justice which assures an effi-
cient way to solve disputes which are critical for the continuation of the legal 
relationships and of the entire activity. In lack of such fast and efficient solutions, 
the main risks involve major financial losses, loss of employees, bankruptcy, dis-
solvement and failure to finalise critical infrastructure projects. 
 

2. Impact of the pandemic on the access to justice in general and to 
traditional arbitration in particular 

 
2.1. Justice in the state of emergency period. Impact of the Presiden-

tial Decree no. 195 of 16 March 2020 over businesses 
 

 The premise of this Decree was to protect the public health. This premise 
was accomplished at that moment by a series of first emergency measures with 
direct and immediate applicability, regulated by Annex 1 to the Decree, covering 
multiple fields of activity: public order, economy, health, labour and social ser-
vices, justice, external affairs etc. 

Justice in the state of emergency period became practically inexistent by 
applying the measures imposed by Chapter V of the Decree which drastically 
limited the activity of the courts of law, allowing the continuation of the activity 
only for urgent cases and in special conditions. 

 
3 Decree no. 195 of 16 March 2020 on the establishment of the state of emergency on the Romanian 
territory, issued by the President of Romania and published in Official Gazette no. 212 of 16 March 
2020; Military Decisions 1-12 issued by the Ministry of Internal Affairs in 17 March – 15 May 
2020; Decree no. 240/14.04.2020 on the extension of the state of emergency on the Romanian ter-
ritory, issued by the President of Romania and published in the Official Gazette no. 311 of 14 April 
2020. 
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On the other hand, civil litigation between companies were suspended de 
iure.4 Moreover, the access to justice was temporarily blocked also for the oper-
ators which were in the position to start a civil litigation connected to their pro-
fessional activity. 
 However, such a blockage of the jurisdictional activity was not an option 
for many entrepreneurs. In this context, the flexibility of arbitration proved its 
efficiency, by adapting its regulations and offering a functional and efficient 
framework to which parties can resort for solving disputed between them. 
 

2.2. The Decree did not prevent the continuation of arbitrations 
 

 Arbitral disputes were not expressly covered by the Decree. Art. 42 para. 
2 referred only to emergency situations regulated in para. 1 “courtroom activity 
continues in outmost emergency cases”, and para. 6 regulated the civil cases 
which shall not continue due to the social distancing measure. 
 Therefore, it is clear that the scope of the Decree was to protect the health 
of the population by social distancing. So, if there are forms of justice which can 
reach this scope, their activity not only has no reason to stop, but represents one 
of the few solutions left available for the parties. 
 Arbitration represents a form of private alternative justice, governed by 
the autonomy of the parties. The efficiency of the arbitral procedure is a funda-
mental principle in arbitration which is complied with from two angles – expedi-
tiousness and quality. 
 Arbitration under CICA-CCIR found in this period the adequate re-
sources to adapt to the online environment in order to assure the safely continu-
ance of the procedures. The arbitral procedure rules of the Court contain regula-
tions in this respect – Annex IV (“Case Management Techniques”), letter g: “the 
use of remote, audio and video communication means for procedural hearings 
where attendance in person is not essential and the use of electronic means that 
enables online communication among the parties, the arbitral tribunal and the 
Secretariat.” 
 Also, the Civil Procedure Code, in art. 569 regulates the possibility of the 
parties to establish the place of the arbitration (not only as “legal place” in the 
sense of a territory where the arbitral award is to be enforced, but also as “physical 
place”). Therefore, parties have the right to establish the place where the arbitra-
tion is to be held, including by using technology, through videoconference. 
 Therefore, complying with all fundamental principles (right to defence, 
right to be heard, orality), arbitration is current irrespective of the economic or 
social circumstances of the society. The Court of Arbitration reacted gradually by 
recommending changing the dates for hearings, giving to tribunals and parties the 
possibility to commonly agree and establish efficient manners to continue the 

 
4 Art. 42 of the Decree no. 195/2020. 
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proceedings.5 
 

2.3. Solutions for businesses 
 
 In such situations, arbitration becomes at hand for any diligent economic 
operator who wants to minimise the negative effects of such a crisis on its busi-
ness. 
 The agreement of the parties is the sole engine that can trigger an arbitra-
tion procedure. Parties who are interested in solving their disputes in arbitration 
can resort to two mechanisms. 

On one hand, they can activate the arbitration clause6 from the contract, 
trusting that their dispute can be safely and rapidly solved even in these times. 

On the other hand, in case the contract does not have an arbitration clause, 
and the dispute should, according to the contractual clauses, be judged by the 
national courts, parties can conclude a submission agreement7 in order to change 
the jurisdiction in favour of arbitration. Through a submission agreement, parties 
can agree for a dispute that already exists between them to be solved in arbitra-
tion. Even if until now this alternative has been mostly theoretical, the current 
reality switches this mentality and offers the adequate context for conclusion of 
such submission agreements. 
 Especially when the continuance of the relationships between business 
partners is conditioned by the urgent solving of a dispute which is essential for 
the performance of the contract, arbitration offers solutions and is accessible not 
only for parties which included an arbitration clause in their contracts, but also to 
those who at the moment of appearance of the dispute decide to refer their dispute 
to arbitration.  

 
3. Access to justice in the context of digitalised arbitration 

 
 The solution at hand for the world’s courts of arbitration was online ar-
bitration which is a not-so-new version of the traditional arbitration. 

Its efficiency is dependent on the technologies of the courts of arbitration.  
Therefore, they can respond to the needs of all participants in both simple 

 
5 "In order to prevent the spread of respiratory infections caused by COVID 19 and for the proper 
conduct of the International Commercial Arbitration Court attached to the Romanian Chamber of 
Commerce and Industry, the Court's Board of Directors recommends that arbitrators change their 
terms from March 16 to 16 April 2020, with the prior consultation of the parties and the corre-
sponding resumption of summons proceedings. We want individual and collective health to remain 
the most important thing and therefore, using technical means of communication (teleconferencing, 
video conferencing, electronic transmission of documents, etc.), arbitration is able to ensure, even 
in this context, the settlement of disputes. without endangering the health of the participants”. 
6 See also Art. 550 of the Civil Procedure Code and Annex 1A Arbitration Rules of CICA-CCIR 
adopted by the Court, in force since 1 January 2018. 
7 See also Art. 551 of the Civil Procedure Code and Annex 1B Arbitration Rules CICA-CCIR. 
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and complex cases only by assuring an adapted infrastructure. 
The challenges faced by the courts of arbitration are linked to assuring 

the access of the participants to arbitration with the guarantee of confidentiality 
of the information by implementing crypted programmes, trained secretarial staff, 
making available of digital platforms, real-time transmission of documents to par-
ticipants etc. 
 Also, in selecting arbitrators there is a new criterion – professional de-
velopment by gaining new knowledges regarding digitalisation. The ideal arbi-
trator today is a proactive arbitrator (with a constant training in digitalisation, 
training for hybrid cases, adapted to the virtual procedure for cases which began 
face-to-face before the pandemic), capable to moderate the hearings in a manner 
which is adapted to the new digital requirements and capable to assure the same 
confidence of the parties in the compliance with their fundamental rights and 
principles in organising and managing the procedures. 
 

4. Arbitration rules which promote the digitalisation of arbitration 
 

4.1. International regulation of online arbitration 
 
 At an international level, the arbitration rules of the major courts of arbi-
tration regulate mechanism ready to support online arbitration. 

For example, London Court of International Arbitration (LCIA) directly 
regulates online hearings. The rules of this Court offer authority to the arbitral 
tribunal, after prior consultation of the parties, to establish the manner in which 
the arbitral procedure is to be conducted – online via videoconference, online via 
teleconference, in person or a combination of the three methods.8  
              Another example is the arbitration rules of the International Court of Ar-
bitration in Paris (ICC) which allow the online organisation of the Case Manage-
ment Conference9, Emergency Arbitrator Procedure10 and Expeditious Proce-
dure.11 Currently, ICC Rules do not regulate the online organisation of hearings, 

 
8 See also art. 19.2 and 19.3 LCIA Rules „[T]he Arbitral Tribunal shall have the fullest authority 
under the Arbitration Agreement to establish the conduct of a hearing, including its date, duration, 
form, content, procedure, time-limits and geographical place (if applicable). As to form, a hearing 
may take place in person, or virtually by conference call, videoconference or using other commu-
nications technology with participants in one or more geographical places (or in a combined 
form)” (our emphasis). 
9 See also art. 24.4 ICC Rules „Case management conferences may be conducted through a meeting 
in person, by video conference, telephone or similar means of communication. In the absence of an 
agreement of the parties, the arbitral tribunal shall determine the means by which the conference 
will be conducted.” (our emphasis). 
10 See also Annex V art. 4 ICC Rules „Any meetings with the emergency arbitrator may be con-
ducted through a meeting in person at any location the emergency arbitrator considers appropriate 
or by video conference, telephone or similar means of communication” (our emphasis).  
11 See also Annex VI art. 3.5 ICC Rules „The arbitral tribunal may, after consulting the parties, 
decide the dispute solely on the basis of the documents submitted by the parties, with no hearing 
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but the rules expected to enter into force in 2021 will include such a regulation of 
online organisation of the hearings, with prior consultation of the parties.12 
              As there were different interpretations of the frasing “hear the parties” 
regulated by art. 25 para. 2 ICC Rules, („the arbitral tribunal shall hear the parties 
together in person if any of them so requests or, failing such a request, it may of 
its own motion decide to hear them”), ICC underlined that this requirement refers 
only to the need of organising a live hearing, a real-time cross-talk, which can be 
also accomplished through online platforms, as the physical presence of the par-
ties is not essential. 
 Moreover, the arbitration rules of the Singapore International Arbitration 
Center (SIAC) expressly regulates the possibility of the arbitral tribunal to decide 
if the online management of the procedure is most suitable and to adapt it in any 
manner which allows the compliance with the requirements of the arbitration.13  
             The arbitration rules of the Arbitration Institute of the Stockholm Cham-
ber of Commerce (SCC) regulate the same.14 Last but not least, UNCITRAL rules 
contain specific provisions regarding online organisation of hearings for exami-
nation of witnesses of fact and expert witnesses.15 
 Therefore, the physical presence of the participants is no longer viewed 
as an essential condition. The online arbitration procedure not only it assures the 
same guarantees for compliance with the rights of the parties and the fundamental 
principles, but also adds a new form of flexibility by transferring the framework 

 
and no examination of witnesses or experts. When a hearing is to be held, the arbitral tribunal may 
conduct it by videoconference, telephone or similar means of communication” (our emphasis).  
12 See also art. 26.1 ICC Rules 2021 „The arbitral tribunal may decide, after consulting the parties, 
and on the basis of the relevant facts and circumstances of the case, that any hearing will be con-
ducted by physical attendance or remotely by videoconference, telephone or other appropriate 
means of communication” (our emphasis). Annex IV – Case Management Techniques „ f) Using 
telephone or video conferencing for procedural and other hearings where attendance in person is 
not essential and use of IT that enables online communication among the parties, the arbitral tri-
bunal and the Secretariat of the Court”. 
13 See also art. 19.3 SIAC Rules 2016 „As soon as practicable after the constitution of the Tribunal, 
the Tribunal shall conduct a preliminary meeting with the parties, in person or by any other means, 
to discuss the procedures that will be most appropriate and efficient for the case” (our emphasis); 
art. 19.7 „The President may, at any stage of the proceedings, request the parties and the Tribunal 
to convene a meeting to discuss the procedures that will be most appropriate and efficient for the 
case. Such meeting may be conducted in person or by any other means” (our emphasis). See also 
Annex 1 Emergency Arbitrator (Schedule 1) points 7 and 8 „Such schedule shall provide a reason-
able opportunity for the parties to be heard, but may provide for proceedings by telephone or video 
conference or on written submissions as alternatives to a hearing in person”; „The Emergency 
Arbitrator shall have the power to order or award any interim relief that he deems necessary, in-
cluding preliminary orders that may be made pending any hearing, telephone or video conference 
or written submissions by the parties” (our emphasis). 
14  See also Art. 28 para. (2) SCC Rules 2017 „The case management conference may be conducted 
in person or by any other means” (our emphasis). 
15  See also Art. 28 para. (4) UNCITRAL Rules 2010 „The arbitral tribunal may direct that wit-
nesses, including expert witnesses, be examined through means of telecommunication that do not 
require their physical presence at the hearing (such as videoconference)” (our emphasis).  
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of the procedure online. 
 

4.2. Legal basis for online arbitration in Romania 
 
 From this point of view, Romania is aligned to the most important courts 
of arbitration in the world (detailed above) by expressly regulating online hear-
ings, audio-video. 
 For arbitration in Romania, the Arbitration Rules (AR) of the Court of 
International Commercial Arbitration attached to the Chamber of Commerce and 
Industry of Romania (CICA-CCIR) also regulate the possibility of the parties to 
request and of the tribunal to decide the organisation of the procedures online. 
Annex IV AR (“Case Management Techniques”), letter g) encourages “the use 
of remote, audio and video communication means for procedural hearings where 
attendance in person is not essential and the use of electronic means that enables 
online communication among the parties, the arbitral tribunal and the Secretar-
iat.” 
 De lege ferenda, Romania could reach the phase of a separate set of ar-
bitration rules applicable exclusively for online procedures. Such a separate reg-
ulation already exists in other courts of arbitration.16 However, we consider that 
in this moment the participants involved in arbitration in Romania are not yet 
ready for such a regulation, but the existing arbitration rules are extremely mod-
ern under this aspect, in the sense that by applying the current provisions, arbitral 
tribunals together with the parties can decide that an entire arbitral procedure is 
to be organised exclusively online. 
 

5. Online arbitration assures the compliance with all fundamental 
guarantees, rights and principles of civil procedure  
 
 Is online arbitration capable to assure the compliance with the fundamen-
tal rights and principles of the civil procedure? The answer can be affirmative 
only with the will of the parties and by expanding the powers of the arbitral tri-
bunal. 

In this respect, if for the settlement of disputes, parties together with the 
arbitral tribunals choose to apply rules which offer mechanism for survival and 
continuation of the arbitral procedure even in situations of crisis, the organisation 
of the arbitral procedure shall not be affected in any manner. It is the role of the 
parties and of the arbitrators to monitor the compliance with all these fundamental 
rights and principles. The option for online mechanisms should not, in principle, 
affect in any way this purpose. 
 From the party autonomy perspective in organisation of the arbitration, 

 
16 China International Economic and Trade Arbitration Commission (CIETAC) developed online 
arbitration since 2009; The International Centre for Dispute Resolution of the American Arbitration 
Association (ICDR-AAA); ODREurope Negotiations, Mediation Online Dispute Resolution. 
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there are multiple scenarios that can be imagined: 
a) scenario 1 (the simplest): both parties agree with the online manage-

ment of the arbitral procedure. In this scenario, the agreement of the parties shall 
prevail, and arbitral tribunals shall give full efficiency to this agreement. Only in 
outmost exceptional situations, arbitral tribunals could limit this agreement if 
they would consider that some parts of the procedure (as, for example, examina-
tion of witnesses of fact and expert witnesses) should be organised in person in 
order to ensure the compliance with the fundamental principles such as right to 
be heard or orality. 

b) scenario 2 (the most common): only one of the parties agrees with the 
online management of the arbitral procedure. In this scenario, the role of the ar-
bitral tribunal becomes essential. According to the principle of the active role of 
the arbitrator in organising the procedure (in accordance with art. 26 para. 2, 3rd 
thesis AR corroborated with art. 22 Civil procedure code) and the principle of 
efficiency of the arbitral procedure (art. 3 para. 1 AR), the arbitral tribunal shall 
analyse and decide, based on parties’ position on this issue, which is the most 
efficient manner for organising the procedure by reference to the specific circum-
stances of the case. In such a case, the arbitral tribunal has the power to decide 
for the online management of the case, even if one of the parties disagrees. 

c) scenario 3: none of the parties agrees with the online management of 
the arbitral procedure, although the arbitral tribunal considers it to be the most 
efficient by reference to the circumstances of the case. In this situation, the ques-
tion is if the arbitral tribunal can pass over the agreement of the parties and decide 
to organise the procedure online, based on the principle of efficiency. We con-
sider that in such a scenario in which the arbitral tribunal has to balance party 
autonomy principle and the principle of efficiency of the arbitral procedure, the 
first should prevail. The liberty of the arbitral tribunal and its powers cannot ex-
ceed the common express will of the parties. However, the role of the arbitral 
tribunal in such a hypothesis is to present to the parties the advantages of the 
online solution, and the final decision can be to adopt a mixed procedure in which 
only a part of the arbitral procedure is organised in person. 
 

6. Challenges of online arbitration in efficiently organising the pro-
cedure 

 
 Online arbitration encounters, sometimes under Romanian law, chal-
lenges originating from the reluctant mentality based on unjustified biases. But 
these are false obstacles which most commonly refer to non-compliance with the 
right to be heard or orality principle of the arbitral procedure. 

In our opinion, the orality principle of the hearings is fully complied with 
by using online tools. Parties have the means necessary to freely express their 
positions in front of the arbitral tribunal, in real time through technologies capable 
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to permanently assure the uninterrupted contact between the parties and the arbi-
tral tribunal. For the same reasons, the right to be heard does not face, in reality, 
obstacles to impede the possibility of the parties to combat any issue of fact or 
law, on one hand, and neither the duty of the arbitral tribunal to only decide on 
measures which were priorly discussed by the parties, on the other hand. 
 In a decision of the Supreme Court of Austria17, the Court analysed if the 
virtual management of the procedures represents an infringement of the right to 
a due process, of the right of the parties to be heard and for equal treatment. The 
conclusion of the supreme court is that the use of technology through videocon-
ference does not constitute an infringement of art. 6 of the European Convention 
for Human Rights, even if one of the parties does not agree with this method of 
organising the procedures, because beside the right to be heard, art. 6 also regu-
lated the access to justice, which is a right in direct connection with the right to 
an efficient procedure.18  
 Also, the right of the parties to be heard is fully complied with even if the 
procedure is organised online, as all the legal requirements for a hearing are com-
plied with. Even more, the supreme court of Austria offered some control mech-
anism for eventual abuses: common examination of the people and in an closed 
environment, recording of the hearing to avoid possible influences from external 
sources (another person, screen messages or other programmes), instructions 
given to the examined person to look directly in the camera or examination of the 
room by videocall etc. 
 In an interview taken in 2006, some judges19 expressed their satisfaction 
towards the use of technology in managing procedures and showed their excite-
ment over the positive effects brought by this approach.20 The only disadvantage 

 
17  Decision of 23 July 2020 - Docket 18 ONc 3/20s Supreme Court of Austria. 
18  „The use of videoconferencing technology does not constitute a violation of Article 6 of the Eu-
ropean Convention on Human Rights (even if one party does not agree with holding a videoconfer-
ence hearing) as Article 6 provides for not only the right to be heard, but also for access to justice, 
which is closely linked to the right to effective legal protection”. 
19 Meghan Dunn & Rebecca Norwick, Report of a Survey of Videoconferencing in the Courts of 
Appeal (Federal Judicial Center 2006) - https://www.fjc.gov/sites/default/files/2012/VidCon 
CA.pdf. 
20  See also the conclusions of the interview – „The fourteen appellate judges interviewed had pos-
itive experiences with videoconferencing. All greatly appreciated the way in which videoconferenc-
ing saved them both travel time and money and named those savings as the technology’s primary 
advantages. Other benefits included increased flexibility, the capacity to conduct hearings in a 
more timely manner, and the ability to accommodate judges with special needs. On the whole, for 
the judges interviewed, the benefits of videoconferencing outweighed its disadvantages. The quality 
of the technology involved is a critical factor and clearly shaped the judges’ evaluations of their 
experiences. As one judge noted, “It is so dependent on the technology; if the equipment is bad, the 
experience is bad.” However, most judges were pleased with their court’s technology and had very 
few technical problems to report. Additionally, judges who had had experiences with earlier incar-
nations of videoconferencing technology reported that problems had significantly decreased as the 
technology improved. This was especially true of the audio delay, which was not a salient hindrance 
for most judges. Hearing oral arguments via videoconference also did not appear to significantly 
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underlined by the judges was that the technology was not the most suitable at that 
point, and courts did not have equipment sufficiently updated to be adapted to the 
needs of online justice.  
 However, now, taking into consideration the continuous and fast devel-
opment of technology, we consider that the only obstacle left in adopting this 
extremely efficient method is the will of the parties. 
 In this legislative context, which are the instruments available for the par-
ties for making the procedures more efficient through online means? 
 

6.1. Application of soft law 
 
 At the international level, there have been guidelines adopted for the ad-
ministration of arbitral procedures. Their scope is to make such procedures more 
efficient by guaranteeing at the same time the compliance with the main funda-
mental principles and rights. These sets of guidelines can be used in an arbitration 
only if parties opt in for their application, in full or in part. 

The most common soft law guidelines are IBA Rules on Taking of Evi-
dence21 and Prague Rules22. Although they do not directly and mainly regulate 
online methods for management of arbitral procedures, they contain modern and 
flexible provisions which allow parties to adapt them to any circumstances.  

 
hinder the judges’ abilities to understand the case at hand. Although some judges believed they 
asked fewer questions and were less likely to interrupt when the argument took place via videocon-
ference, no judge reported being left with incomplete information or unanswered questions after a 
videoconferenced oral argument. The extent to which judges had experience with videoconferenc-
ing was also a factor in their perceptions of the technology. Judges with more videoconferencing 
experience noted that the decreased personal interactions were less of a problem, suggesting that 
at some point judges become accustomed to this mode of interaction. The more experienced judges 
also encountered more technical problems than did judges with less experience, perhaps due to the 
fact that those judges have had more opportunities for things to go wrong. Many of the judges we 
interviewed had used videoconferencing for more than oral arguments and, again, felt positively 
towards the technology, largely due to the reduction in travel time that resulted. Judges in the Ninth 
Circuit who used videoconferencing for motions and screening panels and certificate of appeala-
bility hearings appreciated not having to travel, and judges in other circuits who used the technol-
ogy to attend meetings felt similarly. The Fifth Circuit experiment with using videoconferencing to 
decide on cases not orally argued was discontinued, due to the increased burdens it placed on 
judges’ schedules. The fourteen judges interviewed for this project are just a small piece of the 
appellate court system, and their views should not be assumed to represent the experiences that all 
appellate judges have had with videoconferencing technology. However, the positive response to-
ward videoconferencing voiced in these interviews suggests that the technology can be beneficial, 
when used correctly, in the courts of appeals. In the words of one judge, “Videoconferencing is the 
wave of the future” (our emphasis). 
21 IBA Rules on Taking of Evidence adopted by decision of IBA Board on 29 May 2010. 
22 PRAGUE Rules (Rules on the Efficient Conduct of Proceedings in International Arbitration) 
published on 14 December 2018. 
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For example, IBA Rules define the “hearing”23 as any hearing held in 
person or by videoconference, teleconference or any other method which assures 
compliance with orality. Also, in art. 8.1 IBA Rules the mechanism of hearing by 
technology is reaffirmed.24 
 

6.2. Submission of electronic documents 
 
 The arbitration rules of CICA-CCIR offer the possibility of the parties to 
submit all documents in electronic format25 and offer the option to the arbitrators 
to submit their declaration of acceptance and procedural orders in electronic for-
mat.26 In this way the premises for formation of an electronic case file are created. 
This file shall be available to parties, arbitrators and secretarial staff of the court 
of arbitration in any moment and from any place, for the efficient management of 
the proceedings. 
 

6.3. Online hearings 
 
 Online organisation of the hearings has a huge potential for avoidance of 
organisation costs. Their main purpose is to avoid unjustified delays and to assure 
the compliance of the right of access to justice even in those situations in which 
the presence in person is impossible of difficult. 
 Especially for those hearings concerning organisational issues (case man-
agement conference, discussing and decision on evidence, discussion and deci-
sion on objections etc.), the online solution has uncontested advantages not only 
in the present contract, but also for the future of arbitration. 

 
6.4. Virtual cross-examination  

 
 A significant reluctancy remains regarding the examination of witnesses 
of fact and expert witnesses, or for hearings on the merits of the case. In these 

 
23  See also Preamble of IBA Rules – „Evidentiary Hearing’ means any hearing, whether or not 
held on consecutive days, at which the Arbitral Tribunal, whether in person, by teleconference, 
videoconference or other method, receives oral or other evidence” (our emphasis). 
24  See also Art. 8.1 IBA Rules „ Each witness (which term includes, for the purposes of this Article, 
witnesses of fact and any experts) shall, subject to Article 8.2, appear for testimony at the Eviden-
tiary Hearing if such person’s appearance has been requested by any Party or by the Arbitral 
Tribunal. Each witness shall appear in person unless the Arbitral Tribunal allows the use of vide-
oconference or similar technology with respect to a particular witness” (our emphasis). 
25 See also art. 10 para. (2) Arbitration Rules of CICA-CCIR "The request for arbitration and the 
annexes shall be submitted in the language of the arbitration, in electronic format and on paper, in 
as many copies as there are defendants, plus one for the case file. If the parties have not agreed on 
the language of the arbitration, the provisions of art. 29" and art. 14 para. (2) "The answer and its 
annexes shall be transmitted, in the language of the arbitration, on paper, in as many copies as 
there are claimants, plus one for the case file, as well as in electronic format". 
26 See also Art. 21 para. (2) Arbitration Rules CICA-CCIR and art. 27 para. (3). 
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situations, the apparent problem is represented by the alleged damage to the 
“senses” of the arbitral tribunal. The body language, seen as an essential compo-
nent of the hearing, can be distorted.  
 However, even for these situations there are multiple efficient methods 
which can avoid any objective risks or concerns of the parties or arbitrators. 

Moreover, even if for these particular moments in the management of an 
arbitral procedure, there could be justified reasons to organise the hearings in 
person, such a solution does not exclude the applicability of online methods for 
all the other phases of the procedure. 
 

7. Conclusions 
 

 Online arbitration takes flexibility of the arbitral procedure to another 
level and can be adapted to the complexity of any case. 

Although the Civil Procedure Code does not expressly regulate this pos-
sibility, online arbitration is expressly regulated by the arbitration rules of CICA-
CCIR. Therefore, the principle of efficiency, always correlated with the principle 
of party autonomy, gives to the arbitral tribunal the option to decide over such an 
online hearing any time it will consider it an efficient method, with the compli-
ance of all procedural rights of the parties. 
 Beyond the monetary advantage of settlement of disputes in a pandemic, 
we believe that remote hearings represent a long-term solution that shall be flex-
ibly adopted from case to case and by reference to the particular circumstances 
of every phase of the procedure. 
 The continuation of use of online techniques as a rule in the arbitration 
procedure will lead to the diminish of arbitration costs, avoidance of delays, faster 
and more efficient settlement of disputes, all these having as purpose an easier 
access to justice (fast and of high quality). 
 On one hand, arbitral tribunals, in accordance with the principle of effi-
ciency of the arbitration procedure, have the duty to explain to the parties the 
advantages of online procedures and to permanently monitor the compliance with 
all due process guarantees. 
 On the other hand, the success of online arbitration is dependent on the 
trust of the parties and the decisions taken by them in connection with the organ-
isation of the procedure, as an expression of the party autonomy principle which 
governs arbitration. At the same time, as parties will make use more and more of 
the online procedure, their comfort rate shall increase and, therefore, we antici-
pate that their trust in online arbitration will be also higher. 
 In conclusion, the pandemic could be the ideal pretext for an unprece-
dented development of the online arbitration in Romania and globally. 
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 Abstract 
 The COVID-19 pandemic is a global test for all national economies. The impact 
of the sanitary crisis is also found in the field of constructions, strongly affected by the 
restrictions imposed by the pandemic. Most works in the field of construction are per-
formed on the basis of contracts, which follow the model of National Contracts, approved 
by GD1/2018. The paper examines the impact of the COVID-19 pandemic on how the 
various clauses of National Contracts, such as clause 66 (referring to Force Majeure), 
clause 22 (which mentions the Contractor's obligation to ensure occupational health and 
safety on site), clause 68 (relating to the risks of the beneficiary), clause 17 (program of 
works) and other clauses must be applied. The paper presents a series of scenarios for 
the application of the clauses in the National Contracts to allow the management of the 
risks created by the health crisis on the execution of the works. 
 
 Keywords: COVID-19, construction, national contracts for constructions, con-
tract clause. 
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1. Introduction 
 
The COVID-19 pandemic severely affected economic activities, includ-

ing in the construction sector. As a result of the measures adopted for the man-
agement of the health crisis, it has been difficult to provide labour and other nec-
essary elements, such as materials (due to the interruption of supply chains), ac-
cess to activities (construction sites, storage facilities, offices, etc.), obtaining per-
mits, etc. 

The economic crisis triggered by the COVID-19 pandemic followed the 
economic and financial crisis of 2008, when in just three months (February - April 
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@gmail.com. 
4 Mădălina Stoian – Technical University of Civil Engineering of Bucharest, mada.stoian62@ 
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2008), the construction output index in the EU-27 fell by 6.9%. However, the 
downward trend continued for five years, during which time production in the 
construction sector fell by about 33%. Only in 2013, construction production be-
gan to recover, at a slow pace, without reaching the level reached at the beginning 
of the crisis. The 2008 crisis illustrates that major discontinuities in economic 
activities are affecting the construction sector in the long term and that recovery 
is difficult. 

The vast majority of activities in the construction sector are currently car-
ried out on the basis of works contracts concluded before the outbreak of the 
COVID pandemic. For this reason, contracts do not contain special clauses for 
adapting working conditions to the current economic, health and regulatory con-
text. 

The authors analyse the impact of the COVID-19 pandemic on the way 
in which the various clauses of the National Contracts for Constructions, such as 
clause 66 (referring to Force Majeure), clause 22 (mentioning the Contractor's 
obligation to ensure occupational health and safety), clause 68 (relating to the 
risks of the beneficiary), clause 17 (implementation program) and others must be 
applied. The paper presents a series of scenarios for the application of the clauses 
in the National Contracts for Constructions to allow the management of the risks 
created by the sanitary crisis on the execution of the works. 

 
2. Economic impact of CODIV-19 on the European construction   

sector 
 
Long term trends of the construction production reflect the general eco-

nomic trends, with specific aspects related to the sector characteristics. Figure 1 
shows the dynamic of the construction production in euro zone (EA-19) and Eu-
ropean Union (EU-27) during 2005-2020. The dynamic reflects that the economic 
crises dramatically affects the construction sector and it took more than 5 years 
until the production to have a steadily increase and to reach around 80 % of its 
former highest level. During March-April 2020, the construction production de-
clined with almost 30%, but from May 2020 a slight slow recovery can be ob-
served. 

The growth of construction production started in May 2020 didn't allow 
to fully regain the losses from the start of the year 2020 (figure 2). In August 
2020, the level of activity in the construction sector in EU-27 was around 97.0% 
of February 2020 production. Figure 2 also shows that the evolution of the con-
struction engineering activities is slightly better than those on buildings. Compar-
ing with July 2020, in August 2020 the construction production increased with 
2.4% and decreased with 0.9% compared with the same month of year 2019. 
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Figure 1. EU-27 and EA-19 Construction production, 2005-2020 (2015=100) 

Source:  Eurostat5 
 

Figure 2. Construction production evolution in EU-27, during January –August 
2020 (2015=100). Source: Eurostat6 

 
The impact of Covid-19 was strong in Italy and France, where the con-

struction activities decreased by 69.9% in Italy and by 65.1% in France between 
February and April 2020. In countries where the economic limitation measures 
were less drastic, construction activities decreased moderately (Finland) or even 
increased (the Netherlands, Denmark and Romania). The recovery between April 
and July 2020 was quite strong in France (182.9%), where 98.8% of the pre-crisis 
level was regained. Most of the countries for which data are available have re-
covered over 97% of the level from February 2020. In July 2020, Romania ex-
ceeded the level of February 2020 for the construction activities.  

 
5 Eurostat (2020), Construction production (volume) index overview, Source: Statistics Explained, 
available at: https://ec.europa.eu/eurostat/statisticsexplained/, consulted on 1.10. 2020.  
6 Idem. 
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In figure 3 the rates of change between August 2019 and August 2020 
are presented. For some of the countries there was a positive increase in construc-
tion activities: in Romania, with 12.4%, in Slovenia with 4.8% and in Finland, 
with 2.2%. In the majority of countries, there was a year-on-year decrease of the 
construction activities, in Slovakia, with -18.0%, in Hungary with -13.6% and in 
Poland, with -12.1%. 

Figure 3. Growth rates of construction activities in August 2020 compared with 
August 2019 

(2015=100). Source: Eurostat7 
 

3. Legal aspects related to the execution of construction projects in 
the context of CODIV-19 pandemic 

 
CODID-19 pandemic significantly affected implementation of the con-

struction projects8. The procurement of construction materials as well as the as-
surance of workers are difficult to achieve due to some measures imposing re-
strictions to people movement and to economic activities. These difficulties may 
lead to delays in work execution and/or to higher costs.  

The legal provisions included in the construction contracts or in the ap-
plicable construction legislation can mitigate some of these negative effects, if 
they are properly applied. For this reason, to decide how to act in the current 
pandemic conditions, the contractual parties must carefully check the contract 
contractual, rights and obligations clauses, in order to better identify the charac-
teristics of the risk distribution model incorporated in the construction contract. 
Also, each contractual party should review the legislative measures adopted by 

 
7 Eurostat (2020), Impact of Covid-19 crisis on construction, Statistics Explained, available at 
https://ec.europa.eu/eurostat/statisticsexplained/, consulted on 1.10. 2020. 
8 E. Soler Tappa, J. de Carvajal and B. Timmins (2020), COVID-19: pressure points: potential legal 
impact on the construction sector and international projects (Spain/Global), April 2020, Herbert 
Smith Freehills. 
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public authorities, due to the health situation caused by the COVID-19 pandemic. 
After carrying out these actions, the contracting parties will be able to establish 
their approach to managing negative impacts caused by the pandemic in the im-
plementation of the construction projects and to avoid claims and disputes. 

a) Delays in the contract performance. COVID-19 can cause delays in 
the execution of a construction project due to specific situations, such as: 

- the access limitation or ban to the construction sites where the works 
should be carried out; 

- lack of labour force, due to infections/illnesses or to the mobility limi-
tation as imposed by public authorities; 

- impossibility to obtain the necessary authorizations for construction 
works in due time; 

- situations in which the continuation of the contract execution becomes 
excessively disadvantageous, as defined by contractual clauses; 

- existence of price limitation clauses. 
When the contractor intends to ask for the contract execution time exten-

sion, he must consider several aspects, such as: 
- how the delay events are defined by the contract; 
- how the potential conflicts with the general legislation appeared after 

the contract was signed should be addressed; 
- how the request for an extension of the contract execution time should 

be justified (which are the records for demonstrating that the delays were as a 
consequent of the pandemic); 

- possible other causes of the delay, which are not related to force majeure 
and which appeared, for example, just before pandemic; 

- the procedure of the time extension request. The request procedure may 
be mentioned in the contract and/or in the general legislation; 

- requirements regarding the notifications to be made, such as: the mo-
ments in time, the accompanying documentation, etc. All kind of notifications 
should be considered, including the notifications to third parties, such as subcon-
tractors, banks, etc.; 

- the already adopted or planned measures to mitigate the delays. 
b) The legal context volatility. During the COVID-19 pandemic, a se-

ries of law changes, new regulations or orders were imposed by the public au-
thorities, which generated negative effects on the execution of construction pro-
jects. If these legislative changes affect the contractor's ability to perform the 
work in accordance with the provisions of the contract, the contractor may have 
the right to ask for the duration extension and coverage of the additional costs.  

But this can be asked only if the contract is mentioning these contractor 
rights. Therefore, before asking for duration extension and coverage of the addi-
tional costs, the contractor must verify: 

- the type of changes mentioned in the contract as “legislative changes” 
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(only changes made by the parliament are allowed or changes made by other pub-
lic entities are also provided); 

- how it can be demonstrated that the works have been affected by legis-
lative changes (for example, the labour force made unavailable due to the man-
datory quarantine); 

- if there are some alternative solutions to limit the impact of the legisla-
tive changes; 

- if there were other causes of delays, as well; 
- the circumstances in which the contractor can recover his losses from 

the legislative changes; 
- the right of contractor to suspend the execution of the contract. 
c) Suspension of works. The COVID-19 pandemic may be a valid rea-

son to suspend the construction activities. The construction activities can be sus-
pended as a consequence of force majeure or another event, or based on the right 
of contractor, as stipulated in the contract9. The right to suspend the construction 
activities may not necessarily entail the right to the extension of project duration. 
Requests to extend the period of the project execution in case of suspension of 
activities must be formulated with caution. If the activities are unjustifiably sus-
pended by the contractor, compensation may be claimed or the contract may be 
even terminated. 

d) Force majeure. Legally, the COVID-19 pandemic represents a case 
of force majeure. But not any delay in the execution of construction works or any 
increase of the construction costs during the pandemic can be automatically at-
tributed to force majeure. Contractors must demonstrate that the pandemic is the 
cause of the difficulties in the execution of the construction contract. The con-
tractor must demonstrate that the pandemic could not be foreseen when the con-
tract was signed and that he has taken all necessary measures to ensure that the 
construction work continues and that the costs are kept under control despite the 
epidemic. The contractor has to inform the customer about the unexpected cir-
cumstances affecting the execution of the contract. The claims made by force 
majeure are not the same for all the construction contracts, because they are de-
pending on the type of contract. Also, the claims are not automatically accepted, 
being needed to be justified by the contractor. 

e) Insurance. The measures implemented in different countries as a re-
action to COVID-19 pandemic have had a negative impact on the execution of 
projects and therefore different types of insurance can be activated, such as: 

- loss of profit as a result of the limitation of economic activities; 
- compensation of employees; 
- credit insurance and political risk in the case of non-payment or insol-

vency.  

 
9 J. P. Chivilo, G. A. Fonte, G. H. Koger (2020), A Look at COVID-19 Impacts on the Construction 
Industry, Holland & Knight Alert. 
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An insurance policy usually requires compliance with certain require-
ments, such as:  

- notification of the circumstances in due time 
- documentation attached to the insurance application; 
- measures for reducing the risks and mitigating their associated dam-

ages. 
 
4. National Contracts for Constructions 
 
National Contracts for Constructions10 is the result of the ex-ante condi-

tionality imposed by the European Commission in financing from European 
Funds. Since 2016, the European Commission has indicated a number of short-
comings in the application of the FIDIC Contract Conditions in construction pro-
jects. Among them, non-standard provisions were highlighted, imbalances affect-
ing the Contractor, provisions imposed by the Employer under special conditions, 
at his discretion and inefficient dispute resolution mechanisms (agreement of the 
parties or the administrative court). As a result, the Romanian authorities re-
quested the support of the European Investment Bank (EIB), and starting with 
August 2017, inter-institutional working group meetings were initiated, under the 
coordination of the Prime Minister's services. After the public consultation from 
October-November 2017, in January 2018, was published, the Government De-
cision no. 1/2018. By this, all works, or execution works for projects with a value 
higher than the publication threshold in the OJEU (5,186,000 Euro) have the ob-
ligation to apply the Contract Conditions mentioned in Annexes 1 and 2 of GD 
1/2018, thus replacing the Conditions of FIDIC contract. 

The elaboration of the National Contracts for Constructions were made 
taking into account the imposed constraints, namely: not to use as a basis the 
FIDIC Contract Conditions, to include the obligation to resolve disputes by arbi-
tration, to be adapted to national legislation, a limited number of changes in par-
ticular conditions. , balanced in the allocation of risks, to meet the ex-ante condi-
tionality in terms of quality and timing, as well as, to have two forms of contract 
(execution and design - execution).  

The National Contracts for Constructions are based on the practical guide 
of the European Union contractual procedures (PRAG)11, being valid for con-
tracts with an estimated value above the publication threshold in the OJEU, cor-
responding to construction projects with a relatively high level of complexity. For 
investment projects whose value is below the OJEU threshold, the contract terms 
are developed by National Agency for Public Procurement with the support of 
the World Bank. 

 
10 GD 1/2018 published in the Official Gazette of Romania, Part I, no. 26/01.11.2018. 
11 Practical Guide on contract procedures for European Union, available at https://ec.europa.eu/ 
europeaid/prag/, consulted on 1.10. 2020. 
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In these conditions, taking into account the previous experience of apply-
ing the FIDIC Contract Conditions, the National Contracts for Constructions 
structured in 10 sections comprising 72 clauses, has the following characteristics: 

- it is a balanced contract, allocating equitably the consequences of the 
risks to the beneficiary and the entrepreneur; 

- clarifies the question in the FIDIC Contracts "Who is the Engineer?" by 
clarifying the position of the Supervisor, of his responsibilities within the Na-
tional Contracts for Constructions; 

- the role of the supervisor is clearly defined as a dedicated and competent 
team if not necessarily independent, the Supervisor may also be from the Em-
ployer's Staff if it is not defined in the Contract; 

- the general conditions are comprehensive, and Special conditions are 
possible only for certain adaptations, specific for some projects; 

- it is clear, non-arbitrary and enforceable, with clear obligations, without 
leaving options at the discretion of the Employer during implementation, con-
sistent with construction legislation (taking over, control at determining stages, 
defects notification period, etc.), consistent with procurement legislation (amend-
ments, direct payment of subcontractors, supporting third party, assignment, etc.), 
consistent with public finance legislation (advance payment, taking over of 
works) and whenever there is a deadline for an action, the consequences are also 
specified if the deadline is exceeded; 

- the way of resolving the disputes comprises a claim procedure, with 
clear and imperative terms; 

- the arbitration takes place at the arbitration court near the Chamber of 
Commerce and Industry of Romania CCIR (Bucharest), applying modernized 
rules, being a more appropriate procedure for the specifics of a works contract 
(without prior complaint or forfeiture after 6 months), speed, flexibility, special-
ization of arbitrators, with lower costs than at ICC and with the integration of 
Romanian legislation. 

 
5. Scenarios for the application of national contracts in relation to 

the context in which national contracts are performed 
 
Currently, construction projects whose value is above the threshold of 

OJUE are carried out based on two categories of contracts: in the case of con-
struction projects for which the bidding process took place before 11.01.2018, the 
contracts are based on the conditions of FIDIC type of contract (Red Book or 
Yellow Book, 1999 edition), while in the case of construction projects for which 
the bidding process took place after 11.01.2018, the contracts are based on the 
conditions of the national contracts for constructions (contract conditions for con-
structions and contract conditions for design-build). Given the high number of 
construction projects based on national contract conditions, we focused on 
clauses 66, 22 and 17, which can be applied due to the implications generated by 
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the COVID-19 pandemic, presenting several application scenarios. 
Within the National Contracts for Constructions, the concept of Force 

Majeure is defined in Sub-clause 66.2 as follows12: the notion of force majeure, 
within the meaning of the Contract, includes any exceptional, unpredictable 
events which cannot be controlled by any Party and which no Party, exercising 
all due diligence, may overcome such as fortuitous cases, strikes, blockades or 
other industrial disturbances, acts of the public enemy, declared or undeclared 
wars, blockades, insurrections, riots, epidemics, landslides, earthquakes, storms, 
lightning, floods, local erosion, civil unrest, explosions. 

There is also an obligation of the Contractor to ensure the health and 
safety of work on the Site, as mentioned in Clause 22.613: within 30 days from the 
Commencement Date, the Contractor shall submit to the Supervisor for ac-
ceptance “Own Occupational Health and Safety Plan” in accordance with the 
Law. The supervisor will not allow the execution of any work on the Site until this 
plan is accepted. Acceptance of the Occupational Health and Safety Plan will not 
relieve the Contractor of any of his responsibilities regarding occupational 
health and safety on the Site. 

The effects of the loss of productivity of delays and suspension due to 
unforeseen events, such as the COVID-19 pandemic, oblige the Contractor to ap-
ply Clause 17.12, thus14: if unforeseen events, including events related to the Em-
ployer's risks, affect the duration of critical activities, the Contractor shall submit 
to the Supervisor a review of the Execution Program. 

a) The existence of legal measures adopted to prevent the spread of 
the epidemic. In order to be able to highlight the way in which the legislative 
aspects have an influence in the interpretation of the clauses, we have to start 
from the definition of the law within the National Contracts. In this respect, 
Clause 1 specifies15: all normative acts in force emanating from any competent 
body according to the constitution, to elaborate normative acts. 

For this, two Sub-Clauses are relevant, namely Sub-Clause 68.1 and 
68.216. 
 68.1. Employer’s Risks. The Employer’s Risks are: (l) changes of the 
Law after the Base Date; (m) force majeure. 

The consequences of the Employer's risks are found in sub-clause 68.2: 
 68.2. The consequences of the Employer's risks. If the Contractor is de-
layed and/or incurs additional costs as a result of one of the Employer's Risks 
and unless other clauses of the Contractual Terms provide otherwise, the Con-
tractor, subject to the provisions of the sub-clause, will be entitled to: (a) the 
Extension Of Time for the delay in accordance with the provisions of the clause 

 
12 Sub-clause 66.1 – National Contracts for Constructions. 
13 Sub-clause 22.6 – National Contracts for Constructions. 
14 Sub-clause 17.12 – National Contracts for Constructions. 
15 Clause 1 - National Contracts for Constructions. 
16 Clause 68 – National Contracts for Constructions. 
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[Extension of the Duration of Execution], if the completion of the Works is or 
will be delayed, and (b) the payment of Additional Costs, in accordance with the 
provisions of the [Additional Costs] clause, to which will be added a profit of 
2% of these Costs (or the share of profit explicitly declared by the Contractor 
in the Offer, if this is less than 2%) in the cases expressly mentioned in the Con-
tractual Conditions.  

The extension of time strengthens the provisions of the above-mentioned 
sub-clause in the Sub-Clause 35.117: The Contractor shall act diligently to pre-
vent the occurrence of any delays and to limit the effects of delays on the Site. 
Subject to compliance with the provisions of the clause, respectively the provi-
sions of the sub-clause, if, in accordance with the provisions of the Contract, the 
Supervisor has issued a Decision on the Duration of Execution without a Con-
tractor Claim being notified, the Contractor shall be entitled to an Extension of 
Time if and to the extent that the completion of Works is or will be delayed due 
to one of the following causes: ... vi. force majeure.18 

In this case, the Contractor will be entitled to an extension of the execu-
tion period and financial compensation. 

b) The Contractor does not find personnel, the suspension by the 
Contractor of the Works due to the epidemic. The establishment of the state 
of emergency and then the state of alert had the effect of reducing the access of 
Contractors to human resources in the amount and skills required by the nature 
of construction works, and in some cases, even the suspension of works due to 
lack of staff. 

Given the definition of Force Majeure in sub-clause 66.2 and the fact that 
the epidemic is part of exceptional, unpredictable events, this situation will be 
treated as in the first scenario. 

c) Suspension of works by the Supervisor due to the epidemic. Rele-
vant in this situation is sub-clause 38.5 in which it is mentioned19: If the cause of 
the suspension is related to the Employer's failure to fulfil any of its obligations 
under the Contract or in general to any risk to the Employer's liability20 under 
the Contract, and if the Contractor is delayed and / or incurs additional costs as 
a result of the suspension, protection measures or the resumption of the execution 
of the Works, the Contractor shall be entitled, provided that the provisions of the: 
(a) the Extension of Time for the delay in accordance with the provisions of the 
clause [Extension of Time], if the completion of the Works is or will be delayed, 
and (b) payment of Additional Costs, in accordance with the provisions of the 
clause [Additional Costs].  

In the case of a prolonged suspension the relevant is sub-clause 38.621: if 

 
17 Sub-Clause 35.1 - National Contracts for Constructions. 
18 See the definition of force majeure. 
19 Sub-clause 38.5 – National Contracts for Constructions. 
20 Force Majeure is mentioned as a risk of the Beneficiary. 
21 Sub-clause 38.6 – National Contracts for Constructions. 
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the period of suspension of execution of all Works exceeds 180 days and the cause 
of suspension is not related to the Contractor's failure to fulfil any of its obliga-
tions under the provisions of the Contract or any risk under the Contractor's re-
sponsibility, the Contractor may, by notice to the Supervisor resumption of the 
execution of the Works within 30 days from the notification. In the event of a 
negative response or in the absence of a timely response, the Contractor may 
terminate the Contract in accordance with the provisions of the clause [Termi-
nation by the Contractor] .... 

d) Invoking Force Majeure due to epidemic. The effects generated by 
the epidemic as part of the definition of Force Majeure on the development of 
construction works are addressed by sub-clauses 66.3 to 66.622, thus: 
 66.3. Notwithstanding the provisions of clauses [Delays] and [Termi-
nation by the Employer], the Contractor shall not be liable for performance of 
the Performance Guarantee, penalties for delay or termination of the Contract 
through the fault of the Contractor if, and to the extent that, the delay in perfor-
mance of the works or other non-fulfilment of the obligations provided in the 
Contract is the result of a case of force majeure. Similarly, the Employer shall 
not be liable, without regard to the provisions of clauses [Late Payments] and 
[Termination by the Contractor], for the payment of interest for late payment, 
suspension or termination of the Contract by the Contractor, if and to the extent 
which, the Employer's delay or other breach of its obligations is the result of 
force majeure. 
 66.4. If a Party considers that a case of force majeure that has occurred 
may affect the fulfilment of its obligations, it shall immediately notify the other 
Party and the Supervisor, communicating data on the nature, probable duration 
and effect of the circumstances. Unless otherwise provided in writing by the 
Supervisor, the Contractor shall continue to perform its obligations under the 
Contract to the extent reasonably possible and shall seek all reasonable alter-
native means of fulfilling the obligations that are not impeded by force majeure. 
The Contractor shall implement these alternative means only with the consent 
of the Supervisor. 
 66.5. If the Contractor incurs additional costs for complying with the 
Supervisor's instructions or using alternative means in accordance with sub-
clause 66.2, the Contractor, subject to the provisions of the clause, shall be en-
titled to the payment of Additional Costs, according to the provisions of clause 
[Additional costs]. 
 66.6. If circumstances of force majeure have occurred and continue for 
180 days, preventing the execution of a substantial part of the Works or the 
making of payments, then, without regard to any extension of the Duration of 
Execution granted to the Contractor, each Party has the right to terminate the 
Contract by giving a reasoned notice of termination and received by the other 

 
22 Sub-clauses 66.3, 66.4, 66.5, 66.6 – National Contracts for Constructions. 
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Party 30 days before the date of termination. If, at the expiration of the 30-day 
period, force majeure persists, the Contract shall terminate automatically, with-
out notice, delay, judgment, arbitral award or any other formality and the Par-
ties shall be released from the subsequent performance of the Contract without 
prejudice to the rights of each Party in connection with any previous breach of 
the Contract. 

 
6. Conclusions 
 
The impact of the COVID pandemic on the pace of construction work 

has been evident since its inception. Restrictions on the export and import of ma-
terials, suspension of work or the application of additional measures to protect 
workers and technical staff have resulted in delays in the execution of construc-
tion work. In these circumstances, sub-clause 17.1223 – The Execution Program 
Review specifies the contractor's obligation to submit to the Supervisor a review 
of the Execution Program, with the effects that unforeseen events have on the 
duration of critical activities and implicitly on the completion deadline.  

We can say that in the form in which they were defined, the clauses in 
the national contracts that we presented, abundantly cover the situations gener-
ated by the COVID-19 pandemic, ensuring a balance between the obligations and 
risks of the parties. 

Assuming that force majeure, as defined in the contract, is a consequence 
of the Employer's risks, the Contractor will be entitled to an extension of time 
and financial compensation, and in the event of an extended suspension (180 
days) termination of the contract may be reached. 

The long-term effects of the pandemic are reflected in the way construc-
tion works are carried out, imposing new approaches that allow social distancing, 
remote work, large-scale introduction of robotics and automation and, in practice, 
the environment in which the works will take place. 

The purpose of this article is to highlight the approach to project devel-
opment as an effect of the COVID-19 pandemic, for both Employers and Con-
tractors. Therefore, in order to carry out the projects, the recommendation is that 
the Employers have an implementation reserve in order not to block the ongoing 
projects. This implementation reserve has 2 aspects: a financial aspect and the 
second aspect, regarding the way the deadlines are set, reference points (if any). 
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The Issue of Revocability of the Mandate in Common Interest 
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 Abstract 
 Our scientific approach aims to bring to attention a typology of contract that is 
as old as it is current. Today, more than ever, the mandate contract proves its usefulness, 
especially as a legal mechanism that provides an extremely flexible juridical framework 
for many professional activities. The doctrine revealed the complexity of the legal 
relations derived from this type of conventions, relations that are complicated especially 
in those situations, quite frequent, in which the principal chooses to unilaterally revoke 
the mandate conferred. An issue that legal doctrine has paid special attention to is that 
of the revocability of the mandate in common interest. The revocability of such a mandate 
agreement is questionable, given that the principal's discretionary right to revoke the 
mandate is based precisely on the fact that the mandate was conferred in his interest, and 
therefore only he is able to assess whether his interest has been pursued and fulfilled by 
the trustee or not. We consider that the principal retains the right to revoke the contract, 
but with the correlative obligation to compensate the agent for any damage caused, unless 
the cause of revocation is the proven fault of the agent, or a fortuitous cause, which makes 
it impossible for the principal to continue the contract. 
 
 Keywords: mandate, revocation, common interest, indemnity 
 
JEL Classification: K12, K15, K22, K36 
 
 
 1. Introduction. The mandate, an essentially revocable act 
 
 The mandate is revocable by its very essence, retaining this nature 
notwithstanding any provision to the contrary. The possibility for the parties to 
stipulate irrevocability clauses has been considered by the Romanian legislator, 
the new Civil Code containing explicit provisions regarding the situation of the 
mandate declared „irrevocable” by the contracting parties: art. 2031 par. (1), art. 
2032 par. (2). In the case of stipulating the „irrevocability” of the mandate, 
revocation produces its specific effect any way, terminating the contract, but the 
condition of the principal who thus violated the parties' agreement will be more 
severely assessed, he is presumed guilty of unjustified revocation, if he does not 
prove that the revocation was determined by the fault of the trustee himself or by 
a fortuitous case or force majeure (art. 2032 par. 2). Therefore, the existence of 
such an „irrevocability” clause of the mandate does not deprive the principal of 
the power to revoke the mandate, only shifts the responsibility of proving the 
reasons for revocation from the agent to the principal, in case the trustee asks for 

 
1 Dana-Lucia Tulai - Faculty of Economic Studies and Bussiness Management, „Babeș-Bolyai” 
University of Cluj-Napoca, Romania, dana.tulai@econ.ubbcluj.ro. 
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damages for unjustified revocation. One must not believe that the simple fact of 
revoking a mandate that was stipulated as „irrevocable” will necessarily result 
in the principal's responsibility to indemnify the agent, since the principal, 
according to par. (2) of art. 2032 of the Civil Code, may be released from this 
liability, proving that at the basis of his decision to revoke is the fault of the 
trustee, or that he may have given up the respective business for some fortuitous 
reason or due to force majeure. 
 Revocation will produce its specific effect, of terminating the contractual 
relations between the parties, from the moment the trustee knows or could have 
known it, regardless of the form in which it was issued, or of the fact that the 
agent was notified by the principal about it, or that he became aware/could have 
become aware of it in another way (as it results from the corroborated 
interpretation of art. 2036 and 2031 of the Civil Code). For the withdrawal of the 
mandate by the principal to be opposable to third parties, they, in return, must 
have, or have been able to have knowledge of it. The provisions of the Civil Code 
distinguish between the two categories of obligations of the principal in case of 
revocation: specific obligations, deriving from the law (art. 2025, 2026, 2027 and 
the one correlative to the agent's right stipulated in art. 2029), which are due 
regardless of the reason for revocation, and the additional obligation to pay 
damages, intended to repair the loss caused by the revocation, but only if it was 
unjustified or untimely. Therefore, revocation itself does not gives the agent the 
right to ask for damages, as it represents the exercise of a legally established right 
of the principal. De lege ferenda, we believe that it would be useful to mention 
that the revocation of the mandate may be done tacitly not only by empowering 
a new trustee for the same business, but also by the principal performing it 
himself, which is a provision one can find, for example, in the Italian Civil Code 
(art. 1724). 
 With regard to the revocation indemnity, we believe that, if the parties 
have agreed by contract on any fee due to the agent, he will have the right to 
collect it in full, as long as the principal cannot prove that his decision to revoke 
the mandate is based upon the trustee's fault in performing his duties. According 
to art. 2032 of the Civil Code, in case of unjustified or untimely revocation, the 
principal will be obliged to pay the trustee both the remuneration (art. 2032 par. 
1 thesis I, related to art. 2027), and the reparation of the damages caused by the 
revocation (art. 2032 par. 1 thesis II). In addition, if the agent had suffered damage 
resulting from the performance of the mandate, until the time the mandate was 
revoked, it must also be repaired by the principal (art. 2032 par. 1 thesis I related 
to art. 2026). Under the conditions of the current legislative regulation, we believe 
that the unpaid agent will have the right to an indemnity only on the basis and 
under the conditions established by art. 2032 of the Civil Code, that is for the 
reparation of the damage caused directly by the untimely or unjustified revocation 
of the mandate, damage that the agent will have to prove under the conditions of 
the common law. With regard to the trustee's clause of waiver the claim for 
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compensation, we believe that the agent will always retain the right to claim 
damages if the revocation of his mandate is untimely or unjustified, which causes 
him loss, even if the trustee had explicitly waived the compensation by a clause 
prior to his revocation. We consider that no amount will be owed by the principal 
as a result of the simple fact of revocation, in the absence of proof of its abusive 
and prejudicial nature, regardless of what the parties had established by contract. 
We believe that art. 2031 par. (1) of the Civil Code provides a public policy 
regulation, which establishes a special regime of unilateral revocation of the 
mandate by the principal, derogating from the common law on this matter (art. 
1276 of the Civil Code), which allows the parties to condition the right to 
unilaterally terminate the contract by an act of contractual performance, such as 
granting an indemnity. 
 
 2. Revocability of the mandate in common interest 
 
 The mandate is in common interest if it has been concluded not only in 
the interest of the principal, but also of the agent. Such types of mandates are 
common, for example the mandate given to the co-owner to manage common 
property, he performing the management operations both in his own interest and 
name, as well as in the interest and on behalf of the other co-owners, or the 
mandate given by the debtor to his creditor, to sell the goods that he owns, and to 
satisfy his claim from the price thus collected. Likewise, it can be considered a 
mandate in common interest the assignment given to a person to manage a joint 
business of the parties or the mandate given by the insured to the insurer to act in 
his place in court, or the one given to a banker to collect a sum of money, with 
the levying of a commission on the amount collected.2 Presently, commercial 
agents are considered to be the prototype of trustees in common interest3, as they 
aim to increase sales or services of the companies they work for, since increasing 
the clientele directly benefits them as well. 
 Jurisprudence has revealed the distinction between a mandate in common 
interest and a simple remunerated mandate: „the stipulation of a salary alone does 
not allow the mandate to be considered as given in the interest of the agent.”4 
Therefore, it will not be considered a priori that professional agents, based on the 
fact that they receive a fee for their performance, carry out the mandate in their 

 
2 F. Collart-Dutilleul, Ph. Delebecque, Contrats civils et commerciaux, 4e éd., Dalloz, Paris, 1998, 
no. 672, pp. 514-515. 
3 Ph. Malaurie, L. Aynès, P.-Y. Gautier, Drept civil. Contractele speciale, Ed. Wolters Kluwer, 
Bucharest, 2009, no. 558, pp. 286; Cass. com., the 26th of Fev. 1958, D., 1858.541, note by Vidal. 
4 Cass. com., the 20th of Jan. 1971, Bull. civ. IV, no. 20, in Ph. Malaurie, L.Aynès, P.-Y. Gautier, 
cited work, no.42, pp.286; in the same sense, see also Ilfov Commercial Court., dec. from the 20th 
of Jun. 1883, in C. Hamangiu, N. Goergean, Codul civil adnotat, vol. IV, Edition of the Bookstore 
”Universala” Alcalay&Co., Bucharest, 1926, no. 2, pp. 37: „The mandate has as its main object 
the interest of the principal, and the stipulation of a salary does not make the mandate to be con-
sidered legally given also in the interest of the agent”. 
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own interest, but for this it is necessary that the agent follows a specific goal, 
related to the fulfillment of the mandate object, such as a common clientele.5 „By 
agreeing on a remuneration, the parties did not aim to shift the gravity center of 
their business; (...) the principal's personality dominates the agent's. The 
operation was initiated for him and produces effects in his patrimony, and the 
stipulation of the fee does not determine his trust.”6 The remunerated agent's 
interest resides in the mandate contract, which entitles him to collect the fee 
regardless of whether the business was successful or not (art. 2027 of the Civil 
Code). Thus, doctrine has stated that „the mandate in common interest is a type 
of onerous mandate, where the parties contribute to the development of a common 
business.”7 
 The mandate contract, regardless of its onerous or free of charge nature, 
has been regarded as a contract that satisfies only the principal's interest, that is 
external to the mandate agreement, and is fulfilled by the conclusion of the legal 
operations entrusted to the agent. It is true that in the case of an onerous mandate 
one cannot deny the existence of a certain interest of the trustee, but this interest 
is based on the mandate agreement itself, given that the agent will be remunerated 
even in the case of non-fulfillment of his mission for reasons other than his own 
fault.8 Therefore, it is rightly considered that although in the case of the paid 
mandate there is an interest of each contracting party, it is not a joint one. „In 
order to be in the presence of a mandate in common interest, the interests of the 
principal and those of the agent must be identical or at least convergent and be 
fulfilled through the operations concluded by the agent.” Therefore, „the 
mandate in common interest is a contract by which a person commits to another 
one to do something on behalf of them both.”9 
 With regard to the revocability of the mandate in common interest, it is 
debatable, given that the principal's discretionary right to revoke the mandate is 
based precisely on the fact that the mandate was given in his interest, and 
therefore only he is able to assess whether this interest is pursued and fulfilled by 
the agent or not. 
 Thus, French case-law has established by repeated decisions the theory 
of the so-called „irrevocability” of the mandate in common interest: „When the 
mandate was given in the interest of the principal and of the agent, it may not be 
revoked by the will of one or even the majority of the interested parties, but only 
through their mutual consent, or for a cause admitted in court, or, finally, 

 
5 Cass. com., the 8th of Oct.1969, Bull. civ. IV, no. 284, in Ph. Malaurie, L. Aynès, P.-Y. Gautier, 
cited work., no.43, pp.286. 
6 L. Josserand, Les mobiles dans les actes juridiques de droit privé, Dalloz, Paris, 928, pp. 342. 
7 Fr. Ost, Droit et intérêt, vol. II: Entre droit et non-droit: l’intérêt, Bruxelles, 1990, pp.152. 
8 In this sense, art. 2027 of the Civil Code states: „If the mandate is for a fee, the principal is bound 
to pay the agent the remuneration, even if, through no fault of the trustee, the mandate could not 
be carried out”. 
9 I. Reghini, Observaţii privind mandatul civil în interes comun, „Studia U.B.B.”, no. 2/2001, pp.73. 
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according to the terms and conditions specified in the contract.”10 This does not 
mean that such a mandate may not be revoked by the principal, as such a solution 
would contravene explicit legal regulations, which allow the principal to revoke 
the mandate at any given time, in French as in Romanian law alike;11 therefore, 
the mandate may be revoked, even when it was given for a precise operation or 
duration, but the trustee, whose contractual interests are thus affected, will be 
entitled to damages, except when the principal proves that the revocation was 
determined by the agent's fault or by fortuitous reasons. The burden of proving 
these circumstances obviously falls on the principal. Moreover, the French 
Supreme Court has ruled that the agent may not waiver the damages by an 
anticipated contractual clause, because „the indemnity is due in the absence of 
the trustee's fault or of a waiver on his part, and contractual clauses that are 
ambiguous or contrary shall be ineffective.”12 However, according to the French 
magistrates, such a clause of revocation of the mandate without compensating the 
agent could work, if explicitly provided in the mandate in common interest and 
if it provides the obligation to notify the agent. 
 As far as we are concerned, we do not consider that the way the right of 
revocation belonging to the principal is regulated in our legal system, such a 
clause would relieve the principal from his liability arising from the unilateral 
termination of the contract, art. 2032 of the Civil Code explicitly stipulating, with 
the value of a public order provision, the obligation of the principal to repair the 
damages caused to the agent in case of unjustified or untimely revocation. The 
Civil Code does not provide in the case of the common law mandate the fact that 
the agent is entitled to any revocation indemnity, such remuneration being 
stipulated in favor of the agent by special provisions only in the case of the agency 
contract (art. 2091 of the Civil Code), it being a right enshrined by the legislator 
in case of termination of the contract for other reasons, too, and not affecting the 
right of the trustee to claim compensation under the law (par. 3 of art. 2091 of the 
Civil Code). Therefore, the right to contract termination indemnity is a separate 
right, which may be based on law or on an agreement of the parties, while the 
right to seek redress for damages caused by the contractual partner by culpable 
contract waiver (in case of the mandate, „unjustified or untimely”) is a right that 
derives directly from general norms, with the value of public order provisions, 
regarding the reparation by equivalent of the damage caused by non-performance 

 
10 Cass. civ., the 13th of May 1885, in Ph. Malaurie, L. Aynès, P.-Y. Gautier, cited work, no. 31, pp. 
285. 
11 Art. 2004 of the French Civil Code regulates the principal's right to revoke the mandate in a 
manner similar to art. 1553 of the Romanian Civil Code from 1864, namely:  „The principal may 
revoke the empowerment whenever he desires and may constraint the agent, if necessary, to deliver 
him either the document under private signature containing the proxy, or the original power of 
attorney, if it has been sent, or the authenticated copy, if the original documentt has been retained”. 
12 Cass. com., the 18th of Jan. 2000, in Ph. Malaurie, L. Aynès, P.-Y. Gautier, cited work, no. 33, 
pp. 285. 
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of obligations.13 Art. 1355 of the Civil Code explicitly states that „liability for 
material damage caused to another by an act committed intentionally or through 
gross negligence may not be excluded or limited by  conventions or unilateral 
acts.” 
 On the other hand, French courts of law have rightly ruled that in the case 
of a fixed-term mandate, the principal's refusal to renew the contract does not 
entitle the agent to compensation, even if it is a mandate in common interest. As 
far as the professional agent is concerned, he will be allowed to accept, following 
the revocation of his mandate, to represent another principal, only if the contract 
of the parties did not stipulate a valid non-compete clause, that is one that defines 
in explicit terms the type of competing activity prohibited to the agent, the third 
parties in favor of whom those activities may not be exercised, as well as the 
spatial and temporal limits of the prohibition. 
 The issue of the revocability of the mandate in common interest has been 
debated upon in Romanian doctrine too, opinions being expressed both in the 
sense of the mandate revocability, but with the correlative right of the agent to 
claim damages, and in the sense of its irrevocability. Jurisprudence has also 
provided contradictory solutions. 
 Thus, in one dispute, it was held that a lawyer had entered into a quota 
litis agreement14, under which at the end of the trial he would receive a fee 
representing a share of the client's earnings, regardless of the extent to which the 
lawyer contributed to that gain, in his capacity as agent. The court15 found that 
the mandate had been concluded in the interest of both parties and consequently 
ruled against its unilateral revocation, as long as no fault of the agent could be 
proven regarding the execution of the mandate, which would justify the 
revocation.16 
 In another case, the claimant had been employed under a service lease 
contract as manager of an estate, and by a contractual clause, the defendants 

 
13 See art. 1530 of the Civil Code: „The creditor has the right to damages for the loss caused by 
the debtor and which is the direct and necessary consequence of non-execution without justification 
or, as the case may be, of faultable non-performance of the obligation”. 
14 Currently, the stipulation of such a pact between the parties to the legal assistance contract is 
prohibited by the C.U.N.B.R. decision no. 64/2011 for the adoption of the Statute of the Lawyer 
Profession, which, in art. 130, provides: „(1) A lawyer shall be prohibited from fixing his fees on 
the basis of a quota litis agreement. (2) The quota litis agreement is a convention concluded between 
a lawyer and his client before the final settlement of a case, an agreement that exclusively 
establishes the totality of the lawyer's fees depending on the judicial outcome of the case, regardless 
of whether these fees consist of a sum of money, a good or any other value.” 
15 C. Cas., s. I, dec. no.220/1897, Buletinul Casaţiei 1897, pp.704. 
16 Romanian courts quickly adopted the theory of the irrevocability of the mandate in common 
interest, consecrated at the end of the  19th century by the French Court of Cassation; another ex-
ample of this would be the decision of the 20th of June 1883 of Ilfov Commercial Court (in C. 
Hamangiu, N. Goergean, cited work, no. 2, pp. 37): „(...) if the mandate is given for the execution 
of a convention in which both parties have identical interests, the mandate is to be revoked by 
mutual agreement of the parties.”   
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granted him general power of attorney for any act of management, for a period of 
5 years. After 2 years, the power of attorney was withdrawn by notification. The 
Court of First Instance admitted the claim challenging the revocation, stating that 
the mandate was given for performing a service lease, therefore it is a part of this 
contract and cannot be revoked unilaterally, since it acquires the irrevocable 
nature of the main agreement, the conditions of which it has to comply with 
entirely.17 However, in appeal, the court held that any mandate is based on trust 
and therefore, even if performed for a fee, the mandate remains essentially 
revocable.18   
 Facing such hesitations of jurisprudence regarding the interpretation of 
the 1864 Civil Code provisions on the matter, legal doctrine also registered 
various opinions. 

Thus, some authors19 stated that unilateral revocation also works in the 
case of the mandate in common interest, but with the obligation to pay damages. 
Of course, compensations will have to be paid, as explicitly provided by the 
legislator in par. (1) of art. 2032 of the Civil Code, whenever the principal caused 
damage to the agent by unjustified or untimely revocation, regardless of whether 
the mandate was concluded in the interest of both parties or only that of the 
principal. Therefore, in this regard, the mandate in common interest does not 
differ in any way from the common one. 
 Quite to the contrary, other authors have expressed the opinion that such 
a mandate would be unilaterally irrevocable. For example, one author20 states that 
when „the mandate was concluded in the interest of both the principal and the 
agent, the revocation done solely by the principal is no longer possible.” 
 It is true that the old Romanian Civil Code did not contain such explicit 
provisions regarding the principal's right to revoke the mandate as the current 
regulation, which expressly provides that the revocation may be done at any time, 
„expressly or tacitly, regardless of the form in which the mandate contract was 
concluded and even if it was declared irrevocable.”21 However, art. 1553 of the 
1864 Civil Code made it quite clear that the principal may revoke the mandate 
„whenever he wants to”, which refers to all types of mandates, as long as they do 
not fall under the rule of derogatory legal provisions, such as, for example, the 

 
17 Ilfov Court, s. III, decision no. 612/1924, „Pandectele române”, 1924.II.200. 
18 Court of Cassation, s. I, decision no. 187/1925, „Curierul judiciar” 1925, pp. 440. 
19 R. Munteanu, Contractele de intermediere în comerţul exterior al României, Ed. Academiei, 
Bucureşti, 1984, pp.45; another author, adopting the theory established by French jurisdprudence, 
states that „this (meaning the common interest of the parties) does not mean that the mandate be-
comes irrevocable, but only that the revocation implies a compensation”, and „the explanation for 
the fact that the principal retains the right of revocation consists in the intuitu personae nature of 
the mandate, which implies a relation of trust between the parties.” (D. C. Dănişor, in I. Dogaru, 
E. G. Olteanu, L. B. Săuleanu, Bazele dreptului civil, vol. IV, pp. 719). 
20 E. Safta-Romano, Contracte civile. Încheiere. Executare. Încetare, Ed. Polirom, Iași, 1999, pp. 
247. 
21 Art. 2031 par. (1) of the Civil Code. 
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stipulation currently established by art. 2089 of the Civil Code, with regard to the 
specific matter of the agency contract. 
 The only so-called deviation from the general rule of revocability of the 
common law mandate would be the one established in the case of the plurality of 
principals (art. 2031 par. 3 of the Civil Code), who will be able to revoke the 
mandate only by consent of all the principals; however, this is not a real exception 
to the rule of the mandate revocability either, as in this case the mandate was 
given by the common will of several persons who will be free to withdraw it, by 
expressing their joint will again, at any time, „expressly or tacitly, regardless of 
the form in which the mandate was concluded and even if it was declared 
irrevocable.” Therefore, the revocation of the mandate by the party granting it is 
not conditioned by the consent of the agent either. 
 The author previously quoted, who rejects the idea of revocability of the 
mandate in common interest, also expresses the opinion that „when there are 
several principals, who have appointed an agent for a joint business, each 
principal may revoke the mandate at any time, but only for his part of the 
business.” However, the author admits that „the indivisibility of the business 
requires that the revocation is made by all the principals in a joint act of will.” 
Under the current legislation, more precisely art. 2031 par. (3) of the Civil Code, 
discussions on this subject are futile, as the legislator presently requires the 
consent of all the principals for the revocation. 
 Another author22 also supports the thesis of the irrevocability of the 
mandate in common interest, arguing that the right to unilateral revocation 
depends on the existence of a dominant interest, that is an interest of the principal 
that has priority within the contract, which is not the case of the mandate in 
common interest. Thus, the author considers that the regulations of the Civil Code 
providing the principal's right to unilateral revocation were designed by the 
legislator for an unilateral and essentially free of charge contract, concluded to 
the exclusive advantage of the principal, so they cannot target the situation of the 
existence of the common interest. Therefore, the author rejects the possibility for 
the principal to unilaterally revoke such a mandate, even with the payment of 
damages in favor of the agent, arguing that in the case of such a mandate, the 
principal's dominant position is counterbalanced by the agent's sharing the 
contractual interest. As a result, the principal does not fall under the derogatory 
provision of the Civil Code regarding the right to unilateral revocation (art. 1553 
of the 1864 Civil Code, respectively art. 2031 par. 1 of the current Civil Code), 
but is subject to the common law on the matter, that is art. 969 par. (1) of the 1864 
Civil Code/art. 1270 par. (1) of the current Civil Code, which establishes the 
principle of the binding force of the contract.23 Moreover, the author states, the 
theory of revocability of the mandate in common interest, with correlative 

 
22 M. D. Bocşan, Mandatul în interes comun, „Dreptul” no. 2/2001, pp.64-71. 
23 Art. 1270 par. (1) of the Civil Code: „The contract validly concluded shall have the force of law 
between the contracting parties.” 
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compensation of the trustee, finds in French legislation, that  has consecrated it, 
a legal basis in the Law no. 91-593/1991 regarding commercial agents, which is 
a legal regulation that is currently missing in Romanian legislation. 
 We feel we must make some remarks regarding the position of the quoted 
author. First of all, the Civil Code, both in the current and in the previous form, 
enshrines the principal's right to unilateral revocation of the mandate as a general 
rule, making no difference whether the agent works for free or is remunerated by 
the principal. This legal provision has the binding force of a public order 
regulation, the parties not being able to derogate even by an express agreement 
by which the principal would waive this right, as the legislator stipulates that the 
principal retains the right to revocation even in the cases in which the parties have 
declared the mandate „irrevocable”. In such circumstances, in which not even 
the explicit and unequivocal will of the parties can deprive the principal of the 
possibility of exercising this right, the existence of an interest of the agent in 
carrying out the entrusted business (which creates a presumption of the will of 
the parties to only terminate the contract by mutual agreement) could much less 
render the mandatory provision of the law inoperative. 
 Moreover, the legislator established, in art. 1276-1277 of the new Civil 
Code, the general right to unilateral termination of contracts, whether onerous or 
free of charge, unilateral or bilateral, concluded to achieve the interest of one of 
the parties or of both. „Lex non distinguit.” However, it is true that the legislator 
establishes, as a legal exception to the principle of the binding force of the 
contract, only the possibility of unilateral termination, subject to „reasonable” 
notice, of contracts concluded for an indefinite period (art. 1277 of the Civil 
Code). With regard to fixed-term contracts, the right of unilateral early 
termination must derive from an agreement of the parties, according to art. 1276 
of the Civil Code. Therefore, at present, the right to unilaterally terminate a 
contract is no longer based on the exclusive interest in the performance of the 
contract of the party whishing the termination, nor on the intuitu personae nature 
of the convention, it being recognized by the legislator for parties in any type of 
contract concluded for an indefinite period (art. 1277 of the Civil Code). At the 
same time, the maintenance by the legislator of the special derogating provisions 
regarding the possibility of discretionary revocation of the mandate (art. 2031 par. 
1 of the Civil Code), without any conditioning relating to an agreement of the 
parties in this respect, or to respecting any notice period, gives the parties to this 
contract a right of unilateral termination even more permissive than the one 
established by the general rule. The mandate in common interest, as a species of 
the common law mandate, is first subject to all the special norms regarding the 
discretionary revocability of the mandate by the principal, provided in art. 2031 
par. (1) of the Civil Code, and only in addition and insofar as the special norms 
do not contradict them, to the common legal regulations regarding the unilateral 
termination of contracts. 
 Special derogatory provisions that are more restrictive (art. 2089-2090 of 
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the Civil Code) apply to the agency contract, that the new Romanian Civl Code 
regulates as a sui generis agreement. 
 Another author24 also shares the theory of the irrevocability of the 
mandate in common interest, but finds another explanation. Thus, he states that 
the mandate in common interest, as a type of onerous mandate, would be „an 
unnamed variety of the mandate contract; this is because the legislator, when 
regulating the mandate contract, only took into consideration the unilateral and 
free of charge kind, as well as the eventual type of onerous mandate, both 
concluded (...) in the interest of the principal.” Therefore, the mandate in 
common interest does not fall under „those legal provisions regarding the 
mandate which are of an exceptional nature from the general rules applicable to 
contracts, and one of these provisions is that concerning the unilateral 
revocability of thee mandate concluded in the interest of the principal.” 
 Regarding the opinion previously cited, we need to make some 
clarifications. First of all, this position was expressed by the author from the 
perspective of the regulations in force at that time, that is the 1864 Romanian 
Civil Code. However, the new Civil Code brings a new perspective on this 
contract, which is no longer seen as free of charge and unilateral, but is presumed 
onerous whenever it is concluded for acts of exercising a professional activity 
(art. 2010 par. 1 of the Civil Code). However, absolute novelties are brought by 
the current regulation regarding the possibility of unilateral termination of 
contracts, enshrined, as we have shown, as a general rule, in art. 1276-1277 of 
the Civil Code. Therefore, even if we admit the nature of an „unnamed variety” 
of mandate of the mandate in common interest, an opinion we do not agree with, 
it would inevitably conduct us to the previously mentioned legal regulations, 
which currently allow the unilateral termination of contracts as a general rule. 
Therefore, the mandate in common interest would be revocable anyway, only 
under more restrictive conditions than those established for the common law 
mandate by the special provisions of art. 2031 par. (1) of the Civil Code. 
However, as we have shown, as far as we are concerned, we believe that the 
mandate in common interest, as a species of the mandate contract, is subject to 
the specific provisions of this contract, as long as they are established by the 
legislator without indicating any exception or differentiation, whether the 
mandate is free of charge or onerous, unilateral or bilateral. We believe that where 
the legislator intended to establish a different legal regime regarding the mandate 
revocation, they did so explicitly through special rules, as in the case of the above-
mentioned agency contract. However, as long as the mandate in common interest 
does not benefit from its own regulation enshrined by the legislator, we consider 
that it will be subject to the special norms regarding the common law mandate, 
and in addition and insofar as they do not contradict them, to the general norms 
applicable to contracts. 

 
24 I. Reghini, Observaţii privind mandatul civil în interes comun, „Studia U.B.B.”, no. 2/2001, 
pp.74-75. 
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 Legal doctrine has also expressed more nuanced approaches, stating that 
the mandate in common interest is only irrevocable when the advantage pursued 
by the agent in the contract is such as to make the mandate irrevocable through 
the intention of the parties.25 We believe that the mere assumption of the intention 
of the parties to consider the mandate unilaterally irrevocable cannot deprive the 
principal of his right, since the legislator currently enshrines his possibility to 
exercise this right at his discretion, even despite the existence of an explicit 
agreement of the parties for the irrevocability of the mandate: „the principal may 
at any time revoke the mandate (...) even if declared irrevocable” (art. 2031 par. 
1 of the Civil Code). 
 In doctrine, it has been repeatedly stated that the mandate concluded both 
in the interest of the principal and of a third party, may only be revoked by the 
agreement of the principal and of the third party.26 This theory has been 
established by French jurisprudence and adopted in doctrine by G. Baudry-
Lacantinerie and A. Wahl, the authors stating that in such a case it can no longer 
be argued that the principal waives, by revocation, a contract concluded solely in 
his own interest.27 This argument is no longer valid, as we have already shown 
that the principal retains the right of revocation even if not only his sole interest 
was pursued at the conclusion of the contract, but also another, in this case the 
interest of the agent. However, it is interesting to try to clarify the mechanism 
through which such a right of the third party could arise, so that their consent is 
a condition of the mandate revocation by the principal, as the mentioned authors 
claim. 
 Thus, one of the authors exemplifies the situation in which the „parties” 
appoint „together” an expert for the evaluation of a good, in which case, 
according to the author, the revocation of the expert can only be done by the 
agreement of both parties.28 In such a situation, if the parties designate the trustee 
„together”, we are in fact dealing with a regular mandate with two principals, a 
situation in which par. (3) of art. 2031 of the Civil Code applies, meaning the 
mandate can be revoked indeed only with the consent of both principals, but 
based on their very quality as parties to the mandate contract. Should the author 
have expressed his intent in an unfortunate manner, he actually meaning to say 

 
25 M. Planiol, G. Ripert, R. Savatier, Traité pratique de droit civil français, tome XI, Ed. L.G.D.J., 
Paris, 1932, no.1492, pp.846; an opinion in the same sense, relating to the mandate in common 
interest given to the spouse for the alienation or encumbrance with tasks of the real estate joint 
property, was expressed by P. Popovici, Aspecte privind revocabilitatea mandatului în interes co-
mun, „Studii de drept românesc”, no. 3-4/2003, pp.370-371. 
26 Such opinions were expressed by E. Safta-Romano, cited work, pp. 247; D. Alexandresco, Ex-
plicațiunea teoretică și practică a dreptului civil român, volume IX, Atelierele grafice Socec&Co., 
Bucharest, 1910, pp. 615; M. Planiol, G. Ripert, R. Savatier, cited work, pp.846. 
27 G. Baudry-Lacantinerie, A. Wahl, Traité théorique et pratique de droit civil, volume 24, Des 
contrats aléatoires. Du mandat, du cautionnement, de la transaction, 3rd ed., Librairie S.R.S.J.P., 
Paris, 1907, no. 810, pp. 432. 
28 E. Safta-Romano, cited work, pp. 247. 
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that the mandate is conferred by one person only, but the act that the agent will 
conclude will be done both in the interest of the principal, and of a third party, 
then we are dealing with the legal mechanism of a stipulation for another. 
 Analyzing the stipulation for another mechanism, we find that the third-
party beneficiary, by confirming the right born directly in his patrimony through 
the effect of the agreement between the stipulator and the promisor, will be able 
to exercise it under the conditions established by the stipulator and the promisor 
in their agreement. „By the effect of the stipulation, the beneficiary acquires the 
right to request directly from the promisor the execution of the duty”, the 
legislator establishes in par. (2) of art. 1284 of the Civil Code. Therefore, the third 
party acquires the right to request directly to the agent the execution of the 
mandate to the benefit of himself and to that of the stipulator. As a consequence, 
the exercise by the principal (the stipulator) of the right of revocation of the 
mandate will not be possible in such a way as to deprive the third party of his 
right deriving from the stipulation. This is because unilateral revocation of the 
mandate by the principal would also imply a revocation of the stipulation in favor 
of the third-party beneficiary. Therefore, we believe that the principal will be able 
to unilaterally revoke such a mandate, but only as long as the revocation of the 
stipulation itself is allowed, according to the law, that is „just as long as the 
beneficiary's acceptance has not yet been known by the stipulator or the 
promisor” (art. 1286 par. 2 of the Civil Code). Since the mandate is given in the 
common interest of the stipulator and the third party, unilateral revocation by the 
principal would not only deprive himself of the benefit resulting from the 
execution of the mandate, but it would also abolish the benefit promised to the 
third party (in this case, the right to demand the fulfillment of the mandate by the 
promisor/agent), which was born directly in his own patrimony, without passing 
for a moment through the patrimony of the stipulator. French jurisprudence29 
ruled in the same manner, stating that if we are dealing with a third party whose 
interest, joint with that of the principal, was considered when concluding the 
contract, they must have accepted the stipulation in their favor in order for their 
consent to be a condition for the mandate revocation, otherwise the stipulation 
does not create obligations for the parties. 
 With regard to our position on this issue of the „(ir)revocability” of the 
mandate in common interest, we believe that in our legal system, as in the French 
one, the legislator intended to regulate the principal's right to revoke the mandate 
as a discretionary one, which may be exercised in all situations, no exception 
being stipulated from the rule of revocability established by art. 2031 par. (1) of 
the Civil Code, this provision being of public order. Even in the exceptional 
situations provided in art. 2030 par. (2) of the Civil Code, when the mandate 
continues despite the occurrence of a cause for its termination, the legislator 
indicates that the right of revocation or renunciation of the mandate will be 

 
29 Orléans, the 31st of Jul. 1883, in M. Planiol, G. Ripert, R. Savatier, cited work, p. 846. 
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respected. 
 Therefore, considering the manner in which the legislator regulated the 
principal's right to revoke the mandate, we believe that the situation of the 
mandate in common interest could be assimilated to that of the mandate declared 
„irrevocable” by the parties30: the principal may exercise his right of revocation, 
which is specifically enshrined by an imperative legal provision, from which the 
parties cannot derogate by contrary clauses which declare the mandate 
„irrevocable”; the wording chosen by the legislator leaves no room for 
interpretation as to the principal's capacity to revoke the mandate, whether in 
common interest or „irrevocable” according to the intention of the parties: „The 
principal may at any time revoke the mandate, (...) even if declared 
irrevocable.”31 In the case of a mandate that was concluded by the parties in their 
common interest, it may be presumed that the parties intended that it may not be 
revoked by one of them in a discretionary manner, thus harming the interests of 
the other in the business, therefore that is unilaterally irrevocable. This being the 
presumed intention of the parties, one can appreciate that they tacitly agreed upon 
a clause of unilateral irrevocability of the mandate, which, being concluded by 
agreement for the fulfillment of their mutual interests, may be terminated in the 
same manner, that is by another agreement of the interested parties. 
 The consequence would be to apply in the matter of the mandate in 
common interest the legal provisions regarding the mandate declared 
„irrevocable” by the parties, namely art. 2031 par. (1), respectively art. 2032 par. 
(2) of the Civil Code. Revocation of the mandate in common interest by the 
principal will be considered „unjustified” whenever it is not motivated by the 
fault of the agent or by a fortuitous event or force majeure, that the principal will 
have to prove. In their absence or in the case of unconvincing proof, the principal 
will be bound to compensate the trustee for the damage suffered due to the 
revocation of his mandate. 
 Even in the absence of a fee agreed by the parties, the trustee will still be 
able to claim compensation, intended to cover the losses caused by harming his 
interests in the business, which are identified and quantified according to the 
specifics of each activity and each contract. In the absence of special norms in 
this matter, the assessment of the damage will be made according to the general 
rules established by the Civil Code regarding the damage assessment (art. 1531-
1537). In particular, one can apply in these situations par. (2) of art. 1532 of the 
Civil Code, which states that „the damage caused by losing a chance to obtain 
an advantage can be repaired in proportion to the probability of obtaining that 

 
30 V. Terzea expressed a similar opinion in Noul Cod civil adnotat cu doctrină şi jurisprudenţă, vol. 
II, Ed. Universul Juridic, Bucharest, 2012, pp.939: „according to art. 2032 par. (2) of the new Civil 
Code, when the parties declare the mandate irrevocable, revocation is possible, with the obligation 
to pay damages, should it be unjustified. Therefore (…), in the case of the mandate in common 
interest, revocation of the mandate is possible.” 
31 Art. 2031 par. (1) of the Civil Code. 
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advantage, taking into account the circumstances and the precise situation of the 
creditor.” The burden of proving the damage will fall on the agent and can be 
done by any means of proof. 
 In this manner, starting from different legal grounds, we believe that the 
same theory enshrined in French jurisprudence and agreed by part of the doctrine 
is also confirmed in Romanian law: the principal in common interest retains the 
right to revoke the mandate, but with the correlative obligation to compensate the 
agent for any damage caused, except for when the cause of revocation is the very 
proven fault of the trustee, or a fortuitous cause, which makes it impossible for 
the principal to continue the contract. 
 
 3. Conclusions 
 
 In conclusion, we believe that the regime of revocability of the mandate 
in common interest is in general the same as that of the mandate concluded in the 
sole interest of the principal: the principal will be able to revoke the mandate „at 
any time”, remaining bound to fulfill his duties towards the agent and to pay 
damages too, according to the common law rules (art. 1530 and following of the 
Civil Code), if he has caused losses by unjustified or untimely revocation (art. 
2031-2032 of the Civil Code). The difference lies in the fact that, in the case of 
the mandate declared by the parties „irrevocable”, or in the situation of the 
mandate in common interest, revocation is presumed to be „unjustified” unless 
proven otherwise by the principal, who can prove that it was determined by the 
agent's fault, or by a fortuitous cause (art. 2032 par. 2 of the Civil Code). 
However, in the case of the mandate concluded for the sole interest of the 
principal, the burden of the proof falls on the agent who, demanding damages, 
will have to prove the unjustified or untimely nature of the revocation, more 
precisely the principal's fault. Therefore, in the case of the mandate declared 
„irrevocable” by the will of the parties, as well as, we consider, of the one that is 
unilaterally „irrevocable” by their tacit will, presumed from their common 
interest at the conclusion of the contract, the legislator is more severe if the 
principal abuses his right of revocation, presuming his fault whenever he cannot 
prove otherwise, that his decision to revoke is based on the fault of the agent 
himself, or on a fortuitous cause. Instead, in the case of the mandate concluded in 
the sole interest of the principal, the latter may exercise the right to revoke at his 
discretion, his fault not being presumed by the law, but having to be proved by 
the trustee. Of course, that this „unjustified” or „untimely” nature of the 
revocation, being a matter of fact, the probation will be made by any means of 
proof, freely assessed by the court, according to the particularities of each 
contract. 
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Legal Regime of Competition in Poland 
 

Lecturer Ovidiu Horia MAICAN1 
 
 Abstract 
 Like the antitrust law in the United States, antimonopoly law forms one of the 
main elements of competition policy in post-communist countries. According with the the 
Polish legislation, "the promotion and protection of competition in the process of trans-
forming a centrally planned economy into a market economy requires going beyond the 
scheme of classical antitrust policy." These antimonopoly laws have as goal to create, 
develop, and protect competition during the transition from a socialist to a market-based 
economy. Each law sets up a competition authority entrusted with development and pro-
tection of competition and oversight and enforcement of competition law. Even some pro-
visions reflect the influence of the laws of the United States and individual European 
Union member states, the dominant model upon which the competition laws of the post-
communist countries are based is the European model. 
 
 Keywords: competition, Poland, European Union, legislation, harmonization. 
 
JEL Classification: K21, K33 
 
 
 1. Introduction 
 
 The beginnings of the Polish competition regulation date lower back to 
the interwar period. Its improvement was interrupted by using the introduction of 
a state - controlled socialist economy, whose primary standards continue to be in 
contradiction with the axiology of competition law. In the 1970s and 1980s it 
grew to become clear that socialist economy was once inefficient. 
 The notion that the introduction of competition regulation should be an 
intrinsic factor of Polish socio-economic transformation used to be widely every 
day at the cease of the 1980s. It used to be additionally apparent that Polish com-
petition regulation must be comparable to the EC competition law.   
 
 2. First steps 

 
 On the 24 February 1990 an Act in opposition to monopolistic practices 
used to be passed. In his try to compare the regulation with the European stand-
ards, we can say that it used to be in the mainstream of European antitrust laws. 
Notwithstanding, the regulation of 1990 wished more than a few corrections and 
adjustments. The passing of the Act of 15 December 2000 on competition and 
consummer safety is considered to be a turning factor in the development of the 

 
1 Ovidiu Horia Maican – Faculty of Law, Bucharest University of Economic Studies, Romania, 
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Polish competition law. The regulation of 2000 was changed by a new one, now 
in force, the Act of 16th February 2007 on competition and consummer protec-
tion.  

Its core is composed of Articles 6 and 9, which are very similar to Articles 
101 and 102 of the Treaty on the Functioning of the European Union (TFEU). 
According to Article 6(1) of the Polish Act on competition and consumer protec-
tion, agreements which have as their object or impact the elimination, restriction, 
or any other infringement of competition in the relevant market shall be prohib-
ited, in precise these consisting in fixing, without delay or indirectly, costs and 
different trading conditions, limiting or controlling manufacturing or sale as 
nicely as technical improvement or investments, sharing markets of sale or pur-
chase, applying to equal transactions with third parties onerous or not homoge-
nous settlement terms and conditions, for this reason creating for these events 
diversified conditions of competition, making conclusion of an agreement con-
cern to acceptance or fulfilment through the other party of every other perfor-
mance, having neither enormous nor popular relation with the situation of such 
agreement, limiting get right of entry to the market or removing from the market 
undertakings which are no longer parties to the agreement, collusion between un-
dertakings coming into a tender, or by using these undertakings and the venture 
being the sole organiser, of the phrases and prerequisites of bids to be proposed, 
in particular as regards the scope of works and the price2. 
 This law almost literally repeats some parts of Article 101 of the TFEU, 
which presents that the following shall be prohibited as incompatible with the 
internal market: all agreements between undertakings, choices by way of associ-
ations of undertakings and concerted practices which may additionally affect al-
ternate between Member States and which have as their object or impact the pre-
vention, restrict or distortion of competition inside the interior market, and in 
particular these which at once or indirectly fix purchase or selling prices or any 
other trading conditions, limit or manipulate production, markets, technical de-
velopment, or investment, share markets or sources of supply, apply dissimilar 
stipulations to equal transactions with different buying and selling parties, 
thereby putting them at a competitive disadvantage,  make the conclusion of con-
tracts subject to acceptance by using the other parties of supplementary duties 
which, by using their nature or according to industrial usage, have no connection 
with the challenge of such contracts3.   
 Under Article 9(1) of the Polish Act on competition and consumer pro-
tection the abuse of a dominant function in the applicable market by using one or 
extra undertakings shall be prohibited. According to Article 9(2) the abuse of a 
dominant function may, in particular, consist in direct or indirect imposition of 
unfair prices, such as predatory expenditures or expenses obviously low, delayed 

 
2 Kolasinski M, K., Influence of European Law on Polish Competition Law, „Comparative Law 
Review”, 2013, Torun, p. 57. 
3 Ibid, p. 57. 
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charge phrases or different trading conditions, limiting production, sale or tech-
nological growth to the prejudice of contracting events or consumers, application 
to equivalent transactions with third parties of laborious or no longer homogenous 
settlement phrases and conditions, thus developing for these parties different con-
ditions of competition, making conclusion of an agreement situation to ac-
ceptance or fulfilment via the other birthday celebration of another overall per-
formance having neither great nor generic relation with the issue of agreement,  
counteracting formation of prerequisites essential for the emergence or develop-
ment of competition, imposition by means of the project of arduous agreement 
terms and conditions, yielding to this project unjustified profits,  market sharing 
in accordance to territorial, product, or entity-related criteria4.   
 The similarity between the countrywide and the EU competition regula-
tion is now not only unique for the Polish system.  
 The framework of antitrust intervention can be determined in Article 20 
of the Polish Constitution. It provides that a social market economy, based totally 
on the freedom of monetary activity, private ownership as nicely as solidarity, 
talk and cooperation between social partners, shall be the groundwork of the mon-
etary device of the Republic of Poland. It is worth emphasizing that the thought 
of a social market economic system comes from the ordoliberal school. The pre-
sumption that competition regulation should occupy a indispensable location in 
the modern criminal system was a fundamental factor of this ideological move-
ment. It was once justified by way of the statement “that a strong financial system 
used to be essential for a prosperous, free and equitable society”. The notion of 
social market economy is still current in the discussions regarding the axiology 
of the EU competition law5. 
 In the judgment of 9th September 2006, the Polish Supreme Court ex-
pressed the idea that competition law limits the freedom to have a business. From 
that announcement it can be inferred that the constitutional policies regulating 
acceptable boundaries of integral rights are now not beside the point to the com-
petition regulation point of view. Polish constitutional regulations connected with 
such troubles are strongly affected with the aid of European standards. It is truely 
great as regards the protection of property6.   
 Under Article 64(1) of the Polish Constitution anybody shall have the 
proper to ownership, other property rights, and the right of succession. Article 
64(2) presents that everyone, on an equal basis, shall obtain prison safety con-
cerning ownership, other property rights, and the right of succession. 
  According to the Article 64(3) the proper of possession may also be con-
fined only by using potential of a statute and only to an extent that does now not 
violate the substance of such right. Those guidelines are in full accordance with 

 
4 Ibid, p. 57. 
5 Ibid, p. 59. 
6 Ibid, p. 60. 
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Article 1 of Protocol 1 to the European Convention for the Protection of Human 
Rights and Fundamental Freedoms, beneath which every natural or criminal in-
dividual is entitled to the peaceable enjoyment of his possessions7. 
 The problem of the interference of constitutional rights with the scope of 
freedom to conduct a business often emerges in the Polish case law. For example, 
it used to be the issue of the evaluation of the Polish Constitutional Tribunal in 
the sentences of 18th June 2003. The Polish case regulation looks to region greater 
emphasis on the role of vital rights in competition regulation than the EU case 
law. The difference is primarily of rhetoric nature and is precipitated by using 
historical factors. After the communist years, the Polish legal system tended to 
focus upon the position of fundamental rights. It was once quintessential for 
Polish courts to understand the relationships between constitutional values and 
opposition regulation in the rising free market economy. It is really worth notic-
ing that similar dispositions were present in the US case law and theoretic discus-
sions in the length of creating the groundwork of antitrust law. The scenario ap-
pears distinct in the EU case law8.    
 For many years the integration in the EU was once basically of an eco-
nomic nature, so - naturally - the Court of Justice avoided analyses of the hassle 
of the members of the family between necessary rights and the EC opposition 
law. After the Maastricht Treaty and the acceptance of the Charter of Fundamen-
tal Rights of the European Union, it grew to be clear that necessary rights are 
blanketed in the European Union device on a very similar degree to that in the 
countrywide constitutions and in the Council of Europe system9. 
 The Polish legislator has not taken that opportunity. Polish courts strive 
to observe the Court of Justice way of questioning and avoid giving judgments 
contradictory to the European standards. It is in particular properly established 
that Polish law, such as the Polish constitution, be interpreted in accordance with 
the spirit of the EU law. Among others, that rule was diagnosed by means of the 
Polish Constitutional Tribunal in the sentences of 12th June 2003, 21st April 2004, 
11th May 2005 and 17th July 2007. Nonetheless, Polish courts every so often ap-
pear to be stricter in their examination of the prohibition of abusing a dominant 
position than is the EU case law. As an example, it is worth pointing out the has-
sle of the obligation to deal, which is every so often related with the indispensa-
ble services doctrine. In the EU case regulation, it is installed that the duty to deal 
does no longer exist except the cooperation is no longer fundamental from the 
weaker undertaker’s factor of view and that there is no essentiality if the under-
taker is able to fulfil their desires in some other way. Polish courts appre-
hend the notion of essentiality in a very huge way.10 

 
7 Ibid, p. 60. 
8 Ibid, p. 61. 
9 Ibid, p. 61. 
10 Ibid, p. 62. 
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 In the judgment of 22nd June 1994, the Polish Antimonopoly Court de-
termined that the responsibility to deal does no longer arise solely when the 
choice possibility of pleasing the key financial want is inside one’s close reach. 
In the sentence of 12th June 2000, the Antimonopoly Court expressed the opinion 
that   the idea of a choice way of pleasurable supply wishes does no longer en-
compass the possibility of pleasurable it via oneself for example through self-in-
vestment. Those Polish judgments are now not in line with the EU case law. Ad-
vocate General Jacobs, in an opinion delivered on twenty eighth May 1998 in 
Oscar Bronner GmbH & Co. KG v. Mediaprint Zeitungs-und Zeitschriftenverlag 
GmbH & Co. KG and others, expressed the opinion that in the EU fel-
ony gadget “intervention of that kind, whether or not understood as an utility of 
the quintessential services doctrine or, extra traditionally, as a response to a re-
fusal to grant items or services, can be justified in terms of opposition cover-
age only in cases in which the dominant task has an actual stranglehold on 
the associated market”.11 
 That would possibly be the case for instance the place duplication of the 
facility is not possible or extraordinarily challenging owing to physical, geo-
graphical or felony constraints or is tremendously undesirable for reasons of 
public policy. It is no longer enough that the undertaking’s control over a facility 
have to supply it a competitive advantage. That might be so particularly in in-
stances in which the introduction of the facility took vicinity under non-compet-
itive conditions, for example, partly via public funding. In order for refusal of ac-
cess to amount to an abuse, it ought to be extremely challenging no longer basi-
cally for the mission stressful access, however for any other project to compete.12  
 Thus, if the value of duplicating the facility by myself is the barrier to 
entry, it needs to be such as to deter any prudent assignment from coming into the 
market”. Generally speaking, the obligation to deal in the Polish case regula-
tion has a broader scope than it does in the EU case law. This is in line with the 
tendency of the courts of ex-socialist countries to be very strict in applying the 
prohibition of abusing a dominant position. In that location it is well worth stress-
ing the particular character of the economy of ex-socialist countries, in which the 
dominant position is frequently occupied by means of former socialist mono-
polists.13  
 Their robust monetary function is a final result of the choices of com-
munist authorities and now not the end result of their efficiency and as such jus-
tifies a stricter mindset to it. That line of reasoning is no longer contradictory to 
the EU opposition law standards. Nonetheless, it appears that the Polish case law 
regarding the obligation to deal is even stricter than is justified via the pre-
cise personality of the Polish economy.14 

 
11 Ibid, p. 63. 
12 Ibid, p. 63. 
13 Ibid, p. 64. 
14 Ibid, p. 64. 
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3. Evolution of competition legislation 

 
 Generally speaking, Polish competition regulation fulfils necessities 
coming from EU law. Nonetheless, one can nonetheless discover areas in which 
there is a tension between the two criminal systems. It is specifically worthwhile 
to mention the problem of damages for harm coming from the violation of the EU 
competition law. The Member States are obliged to assure the opportunity of get-
ting damages for injury resulting from the violation of the EU competition law. 
The Polish legislator has given up introducing any specific regulations concern-
ing the problem of damages for the damage coming from the violation of Polish 
and EU competition law. Nonetheless, such claims may additionally be pursued 
on regular rules of tort liability. It leads to the situation in which there are no clear 
answers to indispensable questions linked with the policies of personal enforce-
ment of EU competition law.15 
 The troubles of passing-of defence, access to evidence, and the standing 
of claimants in the Polish felony machine are specifically unclear. There is also 
no mounted line of reasoning of the Polish courts in this place and as a final result 
non-public enforcement of the EU opposition law hardly performs any position 
in the Polish prison system, which does no longer seem to be in line with the EU 
standards. There are serious doubts as to whether or not Polish regulation does 
now not “render virtually not possible or excessively difficult the workout of 
rights conferred by” European Union law.16 
 The have an effect on of the European standards upon Polish competition 
regulation has been very robust and has occurred in four areas: theoretical ap-
proach, content of prison regulations, establishment of the place of competition 
regulation in the device of constitutional values, case law. Despite the quite spe-
cific character of Polish case law, the opinion that there are necessary contradic-
tions between it and the EU regulation. 
 The client welfare popular is now not stated at once in the Polish Com-
petition Act. According to the wording of Article 1, the Act determines the stip-
ulations for the improvement and protection of competition as nicely as the ideas 
for defending the hobbies of undertakings and consumers in the public interest. 
This public interest clause serves both a jurisdictional and an assessment function. 
It additionally helps to define the important and secondary goals of opposition 
regulation and invitations the interpretation of public activity in the light of anti-
trust axiology.17 
 This leads antitrust scholars to conclude that the ultimate goal of Polish 

 
15 Ibid, p. 64. 
16 Ibid, p. 65. 
17 Bernatt M., Competition Law and the Digital Economy: PolandReport, XXIX Congress of 
Fédération Internationale pour le Droit Européen (FIDE), The Hague, (2020). p. 4. 
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competition regulation is consumer welfare. A comparable view used to be ex-
pressed, at least in 2015, in Competition and Consumer Policy. Viewed in such a 
light, although opposition is equated with rivalry amongst impartial undertakings, 
opposition law is involved with the results of such competition and not with the 
method itself. However, the case-law of Polish courts is less easy in this respect. 
In particular, one can notice a focal point on the protection of competition as a 
process. For example, the Warsaw district court docket empowered to evaluation 
the UOKiK decisions (the Court of Competition and Consumer Protection) un-
derlined that the protection of shoppers takes location by way of potential of pro-
tection of competition; public activity is violated if a practice has a bad have an 
impact on the competition process, even if such bad affect consequences from 
practices towards individual competitors.18 
 In any case, the consumer welfare widespread is not understood in Po-
land in a slender way linked (only) to allocation efficiency. In particular, alloca-
tion efficiency is no longer viewed in the case-law of Poland as a main inten-
tion of opposition law. The latest case-law suggests that the broader constitu-
tional framework of a social market economy have to be taken into account when 
defining the dreams of Polish competition law. In 2018 the Supreme Court re-
buked the Chicago-school oriented reasoning of the Court of Appeal in Warsaw 
and rejected the U.S. strategy of non-intervention insofar as immoderate expend-
itures charged by way of dominant market gamers are concerned, making a ex-
tra interventionist approach in this recognize possible. Lastly, it desires to be re-
ferred to that there have additionally been uncommon instances in which the 
courts have been geared up to embrace non-competition issues (such as public 
health and safety of the environment) when reviewing the UOKiK decisions. In 
this light, the public activity in the protection of competition stemming from Ar-
ticle 1 of the Competition Act could be balanced in opposition to public pursuits 
of a one-of-a-kind nature. However, it stays unclear beneath which provision of 
the Competition Act such balancing can take place. 
 To sum up, public activity remains an evolving idea concern to a dynamic 
interpretation, what provides house for such an interpretation of the Competition 
Act which ought to reply to the challenges current in digital markets besides the 
want to amend Article 1 of the Competition Act.19 
 As defined above, the exercise of the UOKiK associated to the digital 
economic system insofar as practices proscribing opposition are worried is con-
strained and does not offer considerable instructions concerning how the UOKiK 
defines the market in this context. The declaration through the UOKiK President 
in the Allegro case suggests that the UOKiK draws some suggestion from the 
European Commission’s choice in the Google Shopping case.  However, in dis-
tinction to Google, Allegro is not a commonplace web search engine; its business 

 
18 Ibid, p. 5. 
19 Ibid, p. 5. 
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model is more similar to Amazon20. 
 Viewed against this background, some training can be offered insofar as 
control of concentration is concerned. The UOKiK tends to define markets in a 
distinctly slim way and distinguishes separate markets of online services. This is 
the case of the market of online sales of books (i.e., as separate from the ordinary 
market of income of books via bookshops). It takes into account the specific traits 
of on-line transactions (among others, the longer time for deliberation earlier than 
purchasing), variations in pricing, shipping costs, direct contacts, believe in the 
seller, and the unique age-group of consumers. In addition, the UOKiK exercise 
suggests that in line with the Commission’s strategy in Google/Double Click, the 
online commercial market constitutes a special market than the off-line one.21 
 The UOKiK also takes a narrow approach in defining separate online 
markets. In its choice of 2012, the UOKiK cleared the acquisition of the online 
retail keep Agito S.A. with the aid of the owner of the Allegro Internet sales plat-
form, MIH Allegro. To outline the relevant product market the UOKiK accom-
panied a typical approach primarily based on Article four of the Competition Act, 
which defines the relevant market as a market of items which, by using motive of 
their intended use, price, and characteristics, inclusive of quality, are considered 
through the shoppers as substitutes. This led the UOKiK to distinguish two sepa-
rate markets, the market of auction on-line offerings and the market of retail on-
line sales. According to UOKiK Allegro is supplying public sale on-line offerings 
on account that it operates as a middleman platform between a seller (often a 
professional one) and a buyer. On the other hand, Agito acts on the retail online 
sales market through its own online shop. In addition, the UOKiK had to deal 
with the query whether or not the acquisition of Agito would affect the on-line 
rate comparison market, where the proprietor of Allegro was also current via 
working Ceneo.pl service.22  
 The UOKiK distinguished the market of online market comparisons as 
separate from the accepted search market and market of on-line advertisement. In 
particular, the former services were now not regarded to be equally beneficial to 
compare costs of the products in a personalized way. The UOKiK accompanied 
the ordinary strategy and took into account the preferences of users of both ser-
vices. Such definitions of the relevant market led the UOKiK to conclude that the 
merger was once not horizontal in nature. 
 So far, the UOKiK has no longer modified the definitions of the market 
offered in its 2012 Allegro/Agito decision. Thus, Allegro’s very own retail sales 
through its personal Allegro platform (a carrier which did now not exist back in 
2012) and the middleman on-line income services furnished by Allegro by its 
platform are possibly to be considered in the future as offerings furnished on two 
separate markets. It appears that the UOKiK will have to address this difficulty 

 
20 Ibid, p. 6. 
21 Ibid, p. 6. 
22 Ibid, p. 7. 
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in the Allegro investigation discussed above. The difficulty whether these mar-
kets (if separate) are interconnected will be of relevance in this context. In the 
UOKiK practice it has now not been exotic to conclude that a dominant position 
on one market led to the abuse (of this dominant position) on some other linked 
market. This used to be in particular the case in each the public utilities market 
and the community industries market. Such a strategy could conceivably be relied 
on in the digital context as well.23 
 In any case, the UOKiK Allegro/Agito merger selection does now not 
help the conclusion that the UOKiK is equipped to abandon its regular approach 
towards defining markets when dealing with the digital economy. Such a strategy 
is in all likelihood to continue to be due to the truth that the applicable market has 
been defined in the traditional way in the statute. However, the UOKiK is proba-
ble to proceed with warning when defining the applicable market in the digital 
context, leaving some space for adjustments. The merger choice of 2015 in 
United Internet/home.pl suggests that this is the case. In this decision the UOKiK 
dealt with the take-over of home.pl with the aid of 1&1 Internet (owned by way 
of German United Internet). The UOKiK did no longer pick out to outline the 
relevant market in a clear and determinative way. It had doubts about whether 
one ought to distinguish two markets, i.e. the internet hosting market and the mar-
ket of registering and preserving net pages, or whether or not as a substitute the 
market need to be defined more broadly. Still, having in mind the opinions sub-
mitted at some point of the complaints the UOKiK took a cautious approach. 
 It discovered that solely if the markets are described as the internet host-
ing market and the market of registering and keeping web pages would the aware-
ness be of a horizontal nature24. 
 Since such a situation would pose the largest competitive risks, the 
UOKiK decided to overview the merger as if the markets have been defined in 
such a way. Since the final decision cleared the transaction, these hypothetical 
market definitions (which were the least beneficial for the merging parties) have 
been no longer challenged on the judicial level. In any case, the United Inter-
net/home.pl choice shows that when faced with novel on-line markets the UOKiK 
may be tempted no longer to define the markets precisely and to take a cautious 
strategy aimed at dispelling any doubts concerning the viable anticompetitive ef-
fect of the notified concentration. The United Internet/home.pl selection advocate 
also that similar concentrations are in all likelihood be determined in section two 
proceedings.25 
 The United Internet/home.pl decision suggests that market shares are 
possibly to be of relevance in this respect. However, different elements such as 
broader market traits and (low) entry boundaries will play also a role. What’s 
more, the UOKiK exercise to date suggests that future/potential competition may 

 
23 Ibid, p. 7. 
24 Ibid, p. 7. 
25 Ibid, p. 8. 
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also additionally be a issue to be taken into account. In particular, the dynamics 
existing in the digital market can lead the UOKiK to the conclusion that an chal-
lenge does now not have a dominant function regardless of the truth that its mar-
ket share is above 40% (a felony threshold to presume dominant role underneath 
Article four of the Competition Act)26. 
 When dealing with cases involving future digital markets the UOKiK 
will have the opportunity to count on the caselaw associated to interconnected 
markets. For example, in the previous the UOKiK did not eliminate that the mar-
ket electricity associated to the airport infrastructure services market can be trans-
ferred into the airline transportation market. The truth that market electricity on 
one market can produce results on some other market has been indirectly verified 
in the Supreme Court judgment in the Polish interchange charge case. This judge-
ment suggests that procompetitive gains, which are challenge to assessment under 
Article 8 of the Competition Act (the counterpart of Article 101(3) TFEU) can 
additionally materialize on neighbouring markets. It is assumed that a challenge 
holds a dominant role if its market share in the applicable market exceeds 40%. 
 As a way as collusion on the digital market is concerned, there are two 
primary examples of UOKiK actions. They difficulty Uber and online hotel re-
serving systems. They suggest that when dealing with the digital economic sys-
tem the UOKiK can also be tempted to take a soft-measure, regulatory method 
and not to adopt infringement decisions. In addition, the UOKiK approach to 
Uber is a top example of an NCA’s sturdy trust in the disruptive personality of 
digital economy services. 
 In May 2016, at the time when Uber was increasing in Poland, the 
UOKiK adopted a precedential assertion explaining its position with admire to 
Uber activity. It defined that there have been no reasons for the UOKiK to inter-
vene.  
 This assertion is valuable of close attention. At the outset, in distinction 
to the strategy taken in consequence on the EU level, the UOKiK found that Uber 
does not furnish a transportation service. Uber used to be only viewed as an in-
termediary carrier connecting drivers and clients. According to the UOKiK, 
“Uber’s liability is correlated to an intermediary carrier (use of the cellphone util-
ity and processing of payment), whilst the drivers are responsible for the trans-
portation service, rendering it similar to services provided by way of different 
intermediaries such as inn booking platforms, personal rental rentals, or personal 
sales websites.” Seen in such a light, Uber science is believed to convey about 
disruption and undermine the function of ordinary taxi operators, and conse-
quently to have a nice affect on competition on the market.27 
 What’s more, Uber services are advisable for buyers whilst imparting 
enough safeguards on the first-rate of the transportation offerings provided with 
the aid of Uber drivers. The UOKiK linked Uber services no longer only with 

 
26 Ibid, p. 9. 
27 Ibid, p. 10. 
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new functionalities for consumers, but additionally with decrease prices. It be-
lieves that the Uber model gives an example of “more efficient use of a fleet of 
vehicles”. In this way, Uber is believed to put competitive charge stress on the 
ordinary taxi carrier market. According to the UOKiK, Uber offerings have been 
now not only advantageous in phrases of bringing about greater competition, they 
also do not have an anti-competitive character. This is primarily dictated through 
lack of IP-related entry limitations and the opportunity for replication of the Uber 
enterprise model by way of its rivals. In addition, the UOKiK believed that Uber’s 
offer is no longer for each and every consumer, in view that it does no longer 
guarantee anonymity of the passenger or the option of paying in cash. Seen in 
such a light, Uber services complement instead than endanger the usual taxi ser-
vice commercial enterprise model. 
 To sum up, the UOKiK statement related to Uber presents an endorse-
ment of Uber as a pro-competitive and pro-consumer disruptive enterprise model. 
The UOKiK statement does not discuss the probably anti-competitive character-
istics of Uber, regarding in particular the alleged anticompetitive hub and spoke 
traits of the Uber charge algorithm28. The UOKiK’s lack of an appetite to sanction 
collusion on digital markets is mirrored in the UOKiK’s method to the software 
of Most Favoured Nation clauses (MFN clauses) with the aid of resort booking 
online platforms. In contrast to its counterparts in other member states, the 
UOKiK did no longer conclude its investigation by means of a formal choice 
(either an infringement or dedication decision). Instead, the investigation used to 
be discontinued in November 2015 after the reservation platforms deserted the 
use of MFN clauses. While potentially enough to address the anticompetitive 
concerns posed by way of MFN 
 As some distance as the courts are concerned, the administrative deci-
sions of the UOKiK, as nicely as those of the telecom, postal, energy, and railway 
transportation regulators are reviewed by means of normal (civil) courts and now 
not administrative courts (which is a customary rule in Poland when it comes to 
the assessment of administrative decisions, which includes the UODO decisions). 
This overview is of a de novo and jail persona in all respects (e.g., concerning the 
law, facts, and fines), instead than being of a basically cassation nature. Hence, it 
is not restrained to the assessment of legality solely (which is a rule in Poland 
when it comes to the overview of administrative actions)29. 
 

4. Judicial and institutional aspects 
 

 The other distinction is that the judicial evaluate is exercised on three 
ranges (rather than on two). The Court of Competition and Consumer Protection 
(the XVII division of the District Court in Warsaw) acts as the courtroom of first 

 
28 Ibid, p. 11. 
29 Bernatt M., Martyniszyn M., Implementing a Competition Law System - Three Decades of Polish 
Experience, „Journal of Antitrust Enforcement”, Volume 8, Issue 1, 2020, p. 15. 
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instance. Appeal of its judgments are heard through the Court of Appeal in War-
saw. On the groundwork of a great cassation complaint, a case can reach the Su-
preme Court. The different judicial constructions and the unique character of ju-
dicial review might also in concept lead to divergent techniques insofar as digital 
markets are concerned. However, one desires to preserve in thought that the ju-
dicial assessment in competition law cases takes place to be instead superficial 
and regularly focuses on critiques of the amount of fines and alleged procedural 
irregularities. Thus, in exercise the variations between the judicial evaluate sup-
plied by way of ordinary courts and administrative courts may additionally be 
smaller than one may expect30. Poland’s first competition law used to be the Car-
tel Act of 28 March 1933, which used to be later replaced by way of Act of 13 
July 1939. The Act delivered mandatory registration of cartels. It did not restrict 
them. The minister of enterprise and alternate used to be permitted to apply to the 
Cartel Court for orders dissolving character cartels operating in prejudice to pub-
lic hobby and that authority used to be exercised. Later the ministerial prerogative 
used to be prolonged to allow direct prohibition, subject to court review. The 
Cartel Court, connected to the Supreme Court, used to be composed of three 
judges and two enterprise experts. The Act has no longer been formally repealed, 
however it was once not utilized after 194531. 
 The Act’s drafters hoped to see the opposition watchdog constituted as 
an independent, self-standing body, reporting immediately to the Parliament. 
They argued that it was once quintessential to safeguard the watchdog’s inde-
pendence and put it on an equal footing with government departments. However, 
this solution was once deserted due to cost. The mandate to enforce the Act used 
to be vested with the minister of Finance. The opposition corporation sat inside 
the Ministry of Finance’s Department for Counteracting Monopolisation of the 
National Economy. This structure used to be chosen to hold the competition com-
pany in proximity with the price-control portfolio, which was once viewed as 
being intently related. However, that institutional-design choice was difficult 
given that the finance minister was concurrently representing the activity of the 
country treasury, accountable for securing suitable country income32. 
 The competition company was once responsible for enforcement and ad-
vocacy. It should prohibit – by skill of end and desist orders – anticompetitive 
agreements, abuse of dominance, and instances of exploitation of contractual ben-
efit (inequality of bargaining power between enterprises, regardless of their mar-
ket position). Sanctions in the form of fines had been envisaged only in cases the 
place a prohibition selection was violated. Provision was once also made for an 
obligatory pre-merger notification. The fundamental aim of the statute was to deal 

 
30 Ibid, p. 16. 
31 Błachucki M., Polish Competition Law – Commentary, Case law and texts, Office of Competition 
and Consumer Protection, 2013, p. 8. 
32 Ibid, p. 9. 
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with abuse of dominance. However, the statute did now not empower the organ-
ization to efficiently have an effect on the market structure. Moreover, the scope 
of the Act’s software was once restrained by exclusion of companies below au-
thority of the minister of finance and different departments. Apart from enforce-
ment, the agency used to be to engage with other governmental bodies to counter 
monopolistic practices via highlighting anticompetitive legislation. Hence, the 
advocacy feature was explicitly recognised. 
 The Act’s drafters regarded subjecting the agency’s decisions to over-
view with the aid of courts of usual jurisdiction, yet abandoned that concept 
awaiting the challenges of evaluating market mechanisms. The agency’s choices 
had been subjected to overview through the Supreme Administrative Court. This 
was supposed to be a transient answer till financial courts were created.33 
 The transition to a market economy necessitated new competition legis-
lation, which was adopted in 1990 (the 1990 Act). Poland was the first kingdom 
from the former Soviet bloc to enact opposition regulation after the fall of com-
munism. Since 1990 the regulation was amended several times. The 1990 Act 
was changed with the 2000 Act, which was in turn replaced by way of the 2007 
Act. The essential reforms were agency-driven, with the legislative drafts pre-
pared by using its staff. The institutional layout and the goals of Polish competi-
tion regulation did now not exchange substantially.34 
 The 1990 Act, in its preamble, outlined the desires of the legislation, se-
curing the development of competition, protecting corporations against monopo-
listic practices, and defending customer interests. The first of these goals was 
widely customary as the important one, specifically in the context of transferring 
away from a command-and-control economy towards the free-market. The acts 
adopted in 2000 and 2007 no longer contained a preamble that explicitly named 
the goals. While the applicable jurisprudence is incoherent, the regulation has 
been exceptionally understood as aiming to beautify effectivity and customer 
welfare.35 
 The 1990 Act delivered a new institutional mannequin with a free-stand-
ing organization and a specialised competition court. The employer was once 
vested with investigatory and decision-making powers (a built-in business enter-
prise model) and full decisional autonomy. The chosen layout positioned the 
company in the centre of the competition regulation system. The scope for con-
tribution of the system’s key co-producers – the judiciary and the practitioners – 
became based on the agency’s activity. Agency inactiveness would restrict the 
scope for co-producers’ input.36 
 This area first analyses the institutional set-up and operation of the 
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agency. It then moves to define the contribution of the judiciary and the practi-
tioners. The corporation While at the start constituted as the Anti-Monopoly Of-
fice (Urząd Antymonopolowy), the organization advanced into the Office of Com-
petition and Consumer Protection (Urząd Ochrony Konkurencji i Konsumentów; 
UOKiK), progressively being entrusted with wider responsibilities, mainly along 
the broadly construed consumer safety spectrum. Its head (the president) grew to 
be singly responsible for managing the agency, overseeing investigations and is-
suing decisions. Effectively the role grew to become the most vital one in the 
whole competition system. 
 The corporation is headquartered in Warsaw. Its head used to be empow-
ered to establish regional offices. By the end of 1990 six such workplaces had 
been established. The ninth and final one used to be created in 1995 in Warsaw.37 
The following subsections investigate unique elements of the organization oper-
ation. First, the analysis focuses on key components of the agency’s set-up and 
mandate. Attention then moves to advocacy efforts undertaken by using the 
agency. The final section of this area examines opposition law enforcement In-
dependence is vital if a company is to safeguard competition as a public good, 
which regularly requires taking on effective industrial lobbies, state-owned en-
terprises, or the state itself, which can also pursue anticompetitive behaviours that 
influence markets or legislation, every now and then in pursuit of temporary po-
litical gains. Moreover, independence presupposes that the agency’s commitment 
to competition and safeguarding the stage playing area in the market will not be 
effortlessly overturned by using future majorities. Hence, for a state, it is a re-
member of making a credible dedication to a specific monetary regime.38 
 The thinking of independence is greater complex than it appears on the 
surface. The narrow, formal appreciation of independence focuses on organisa-
tional aspects, particularly the policies on appointment and dismissal of an 
agency’s head. A broader analyzing includes functional perspectives, elevating 
the question of sufficiency of resources. 
 At the outset it need to be mentioned that the Polish legislature did no 
longer figure out to explicitly realise the independence of the employer in the law. 
In organisational terms, the agency’s head reviews to the high minister (PM). 
However, the PM has no competence to intrude in the ongoing work of the 
agency, keeping its decisional autonomy. Moreover, the government has no 
equipment to alternate the agency’s decisions. There is no scope for an executive 
override.39 
 The chosen institutional plan entrusts the Polish agency’s head with big 
powers, placing her at the very centre of the competition system. In turn, her per-
sona and integrity (given the lack of safety by using means of a time period of 
office, discussed below) continue to significantly have an impact on the agency’s 
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operations. From a systemic perspective, this is unsatisfactory as it makes the 
corporation susceptible to overreliance on person characteristics of appointed 
leaders. This characteristic leads to a grasp that the organization lacks continuity, 
with a new head setting priorities afresh, perhaps undermining the agency’s long-
term credibility. Proposals have been made to entrust decision-marking to spe-
cially appointed panels, eliminating this characteristic from the portfolio of the 
agency’s head, but they have now not been embraced.40 
 The agency’s head is appointed by the PM for an indefinite duration of 
time. There is no term of office. It was once in vicinity from 2000 till 2006. This 
practice was once externally perceived as giving the organization an impartial 
status. One business enterprise head was appointed below that regime. Yet, after 
a political swing to the right, in 2006, the tenure as properly as a competition for 
the put up were abolished as section of a broader reform of appointments to key 
places of work in the public administration. Later a competitive appointment was 
once reintroduced, but there was no strive to reinstate the tenure. When it comes 
to a dismissal, however for the term-of-office interlude, the PM had and continues 
to have full discretion in this regard. Hence, the company head’s independence is 
no longer formally safeguarded. In fact, the current policies characterize a step-
back as compared to the 2000 Act. Given that heads of numerous other central 
authorities in Poland experience tenure of office, it is brilliant that the head of the 
opposition watchdog lacks any such protection of appointment41. 
 Up until 2001 the PM had full discretion in deciding on the agency’s 
head. There were no formal criteria which a candidate had to meet. The first rules 
on decision of the corporation head have been added in the 2000 Act, which 
obliged the PM to appoint a determination committee that would preserve an open 
competition to pick the agency’s leader. A candidate for the put up was to: (1) 
have a diploma in law, economics, or administration and (2) be extraordinary 
through theoretical knowledge of and experience in defending opposition and 
consumers. Therefore, the standards were instead unfastened and imprecise.  
 The decision committee was once to analyse applications, behavior in-
terviews with eligible candidates, and current the PM its choice. The vetting of 
candidates was once now not public. This process of appointment used to be 
abandoned in 2006 and then re-introduced in a watered-down structure in 2009.42 
Since 2009, the choice is conducted with the aid of a committee nominated by 
means of the head of the Chancellery of the Prime Minister. The committee mem-
bers need now not meet any formal requirements. The committee selects the three 
high-quality candidates of whom one is appointed by using the PM. The enforce-
ment of competition regulation in Poland is characterised through a tremendous 
center of attention on abuse of dominance at some point of the entire period. Even 
in the previous 15 years the variety of infringement decisions in this area was 
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once up to three instances greater than the wide variety of infringement selections 
regarding anticompetitive agreements. The early Nineties additionally noticed 
lively enforcement towards unilateral practices of companies now not possessing 
a dominant position.43 
 Dominant firms had been unaccustomed to the new regulatory frame-
work constraining their conduct. They were exploiting their market power by 
means of capacity of both exclusionary and exploitative conduct. These practices 
concerned discrimination and they occasionally brought about direct damage to 
the cease consumer. Hence, the agency did now not always prioritise exclusion-
ary conduct and targeted its assets on exploitative practices. For example, in Au-
tostrada Polska, the agency discovered that the operator of a dual carriageway 
imposed unfair expenses by means of preserving a set carrier rate notwithstanding 
a minimize in the nice of the services associated to significant roadwork.44 
 
 5. Conclusions 
 
 Even the antimonopoly laws and competition authorities were estab-
lished by each country, their nature and direction have been motivated by the 
main goal of each nation to become a full EU member state. The structure of the 
laws and the close cooperation between the competition authorities and the Eu-
ropean Commission make it inevitable that the competition regimes of these 
states will copy in a big proportion the letter and the spirit of European Union 
competition law and policy.  
 In the post-communist European countries, the competition authorities 
have achieved big progress toward creating and maintaining a competitive envi-
ronment and toward demonopolizing the former socialist economy. As the com-
petition authorities continue to assist these countries in their efforts to create mar-
ket-based economies, they will achieve stable competition regimes that benefit 
from the experience of the occidental countries and from their special experience 
under socialism. 
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Abstract 

 From the point of view of the organization and functioning of the limited liability 
company, the legislator has chosen a mixed approach, combining some rules concerning 
companies of persons, particularly related to the presence of the intuituu personae ele-
ment, with more formal and rigid rules enacted in the matter of the company by shares. 
With reference to the rules regarding the administration of the limited liability company, 
the law expressly states the inapplicability in this matter of the legal provisions governing 
the administration of the company by shares. On the contrary, in order to define the legal 
regime applicable to the administrators of this legal form of company, in addition to some 
special provisions enacted in the matter of the limited liability company, which are not 
sufficient to fully define such a statute, the legislator chooses to send to the provisions 
applicable in relation to the administration of the general partnership, emphasizing once 
again the mixed nature of the limited liability company and the similarities that exist, in 
certain respects, between it and companies of persons. 
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 1. Introduction 
 

From the point of view of the organization and functioning of the limited 
liability company, the legislator has chosen a mixed approach, combining some 
rules concerning companies of persons, particularly related to the presence of the 
intuituu personae element, with more formal and rigid rules enacted in the matter 
of the company by shares. From this perspective, the decisions regarding the com-
pany are taken by the associates organized in the General Assembly, similar to 
the company by shares, but from the point of view of the administration, the law 
expressly provides that the limited liability company is not governed by the rules 
applicable to the administration of the company by shares. On the contrary, the 
rules adopted by the legislator in this matter are close to those regarding the ad-
ministration of the general partnership, to which an express reference is made in 
art. 197 paragraph 3 of Law no. 31/1990 republished2. At the same time, similar 
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to companies of persons, in principle the associates are those who ensure the con-
trol of the company's administration, sometimes together with auditors, whose 
appointment is not mandatory in the limited liability company, except in cases 
provided by law (art. 199 paragraph 3 of Law no. 31/1990 as republished). In the 
event that, according to the will of the associates or the obligation imposed by 
law, the company appoints auditors, the status configured by the legislator in the 
matter of the auditors of the company by shares will be applicable. 

Concerning the rules on the administration of the limited liability com-
pany, it should be emphasized that the law expressly stipulates that the legal pro-
visions governing the administration of the company by shares are inapplicable 
in this matter (article 197 paragraph 4 of the Law no. 31/1990, as republished). 
On the contrary, in order to outline the legal regime applicable to the administra-
tors of a company having this legal form, besides several special provisions in-
cluded in articles 197 and 198 of the Law no. 31/1990, as republished, which are 
however not susceptible of fully defining such a status, the legislator chooses to 
make a reference to the applicable provisions on the administration of the general 
partnership, thus highlighting once more the mixed nature of the limited liability 
company and the existing similarities, in certain respects, between the latter and 
the companies of persons.  

Conversely, from this perspective, particularly as a result of the recent 
legislative changes and in the absence of express provisions in the law, the French 
jurisprudence has chosen to transpose, in relation to the administration of the lim-
ited liability company, most of the rules provided for as regards the company by 
shares and increasingly removing the status of the administrator of the general 
partnership in this matter, without however completely taking over the rigor and 
strict formalism governing the companies by shares3. 
 

2. Aspects regarding the appointment of the administrators of the 
limited liability company  
 

Thus, the Romanian law allows the associates to appoint one or several 
administrators, without composing a collegial body in the event of plurality of 
administrators, since such rule concerns the company by shares, therefore being 
inapplicable to the analyzed company form. Nevertheless, we consider that noth-
ing prevents the associates from creating, by their own will, through the consti-
tutive act, a collegial form of organization for the administration of the company, 
even within a body called board of administration, while establishing at the same 
time the distribution of powers amongst its members, the manner of working and 
decision-making etc. In the absence of such clauses, the rules stipulated in the 
matter of administration of the company by shares in the unitary system cannot 
be applied by analogy. 

 
3 G. Ripert, R. Roblot, Traité de droit commercial, tome 1 – volume 2, Les sociétés commerciales, 
LGDJ, Paris, 2002, p. 197, 198. 
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Similarly, to all the forms of companies having legal personality, the first 
administrators are appointed through the constitutive act. Subsequently, through-
out the operation of the company, the General Assembly of associates is compe-
tent both for appointing the administrators, establishing the level of their powers 
and remuneration, and for revoking them. The administrators are appointed by 
the General Assembly of associates in compliance with the double majority pro-
vided for by law. From this perspective, the legislator regrettably chose to refer, 
through the provisions of article 197 paragraph 3 of the Law no. 31/1990, as re-
published, to the provisions of article 77 paragraph 1 of the same normative act, 
since the appointment of the administrators cannot occur, in the absence of an 
express derogation, under the conditions regarding the majority stipulated in this 
respect for the general partnership, namely based on the vote of the partners rep-
resenting the absolute majority of the registered capital4.  

As expressly stated in article 197 paragraph 1 of the Law no. 31/1990, as 
republished, the administrators can be both associates and third parties, since the 
associates enjoy quite a large freedom of choice as regards the person of the ad-
ministrator, compared to the restrictive and numerous rules applicable to the com-
pany by shares. 

Thus, concerning the requirements somebody must comply with in order 
to be eligible for appointment as an administrator of a limited liability company, 
we must highlight that the law includes no special provisions in this respect. How-
ever, the very absence of such express provision raises the question whether a 
legal person can be appointed as the administrator of a limited liability company, 
taking into account that such a possibility is expressly stated in article 15313 par-
agraph 1 of the Law no. 31/1990, as republished, for the administration of the 
company by shares, and the legislator also sets forth very specific rules for the 
exercise of the mandate. For these reasons, analysed in conjunction with the in-
applicability of the legal provisions concerning the administration of the company 
by shares in the case of the company form undergoing analysis, we conclude that 
the position of administrator of a limited liability company can only be exercised 
by natural persons. 

The law does not resume in relation to the limited liability company the 
rules concerning the limitation of the cumulative mandates of administrator 
within the company by shares; therefore, a person can theoretically hold several 
positions of administrator simultaneously, without limitation of number. Never-
theless, according to article 197 paragraph 2 of the Law no. 31/1990, as repub-

 
4 Most of the authors of the doctrine stated the same - see, for example, St. Carpenaru, Tratat de 
drept comercial român, 6th edition, updated, Universul Juridic, Bucharest, 2019, p. 361; M. 
Șcheaua, Legea societăților comerciale nr. 31/1990 comentată și adnotată, 2nd edition, Rosetti, 
Bucharest, 2002, p. 251. For an opinion to the contrary, in the sense that the majority provided for 
by the law in the case of the general partnership is also applicable in this matter, see C. Gheorghe, 
Societăți comerciale. Voința asociaților și voința socială, ALL BECK, Bucharest, 2003, p. 107.  
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lished, regarding the obligation of loyalty to the company, and of non-competi-
tion, incumbent upon the administrators, without the prior authorisation of the 
General Assembly of associates, the administrators cannot exercise such a man-
date simultaneously within other competitors or companies having the same 
scope of business, and they are completely forbidden to exercise, in their own 
name or for others, the same type of trade or a competing one. Otherwise, the 
administrator can be revoked and obliged to cover the damages caused by the 
non-compliance with the interdiction established by law. In this respect, the ju-
risprudence highlighted that the sanctions set forth by the provisions of article 
197 paragraph 2 of the Law no. 31/1990, as republished, for the administrators 
performing competing activities to the detriment of the company have no effect 
as regards their quality of associates. On the contrary, the associate which is also 
administrator of the limited liability company can be sanctioned by exclusion, 
according to article 222 paragraph 1 letter d of the same normative act, if he com-
mits fraud to the detriment of the company, a wide notion which may also include 
the competing activities performed through a company having the same scope of 
business, established by the same associate and administrator5. 

Furthermore, taking into account the provisions of article 197 paragraph 
4 of the Law no. 31/1990, as republished, the interdiction of combining the posi-
tion of administrator of the limited liability company with the capacity of em-
ployee within the company is not applicable to the administrators of such com-
panies, whereas such an express interdiction is regulated only for the companies 
by shares. Therefore, the law does not forbid the administrator of the limited lia-
bility company to also become an employee of the same, nor does it forbid an 
employee from being appointed administrator. 
 
 3. Termination of the mandate of administrator of a limited liability 
company 
 

In the absence of a clause inserted in the constitutive act limiting the du-
ration of the mandate, also taking into account the lack of legal provisions in this 
respect, the administrators of the limited liability company are appointed for an 
unlimited period of time. However, given that the status of the administrators of 
any legal form of company must also be determined depending on the legal pro-
visions regulating the mandate contract, the position of administrator shall cease 
as a result of the will of the associates, by revocation, or based on the expression 
of the will of the administrator, by renouncing the mandate, even though its du-
ration is in principle unlimited. The termination of the mandate of administrator 
shall also occur for reasons related to his person, such as death or other events 

 
5 The High Court of Cassation and Justice, Section 2 - Civil Law, decision no. 4011/16.10.2012, as 
published on the website of the High Court of Cassation and Justice of Romania, under the section 
“Case Law”, https://www.scj.ro/1093/Detalii-jurisprudenta?customQuery%5B0%5D.Key=id& 
customQuery%5B0%5D.Value=82941, consulted on 1.10.2020. 
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preventing him from performing his duties. 
From this perspective, the jurisprudence emphasises that the termination 

of the mandate of administrator by resignation, namely by renouncing it, is the 
expression of the discretionary will of the person holding such a position, regard-
less of its duration, therefore it becomes effective through the simple notification 
thereof to the company, without requiring the acceptance by the General Assem-
bly of associates or the performance of any special procedures in this respect. 
Therefore, it is admissible the action whereby the resigning administrator re-
quests the acknowledgement of his renouncing the mandate of administrator, and 
the entry of the corresponding mentions in the Trade Register, taking into account 
that the General Assembly of associates of the company, although legally con-
vened, failed to meet in order to take note of the occurred resignation, and the 
Trade Register records no longer illustrate the real situation of the company6.  

At the same time, as already mentioned, administrator’s mandate is es-
sentially revocable in the case of the limited liability company, as well, as the 
General Assembly of associates can decide on the revocation at any time, regard-
less of any faults in the exercise of the same, in so far as such an expression of 
the will is not however unjust. Related to this conclusion, the jurisprudence em-
phasises that the revocation of the administrator’s mandate is not, per se, a reason 
for excluding him/her from the company, under article 222 paragraph 1 letter d 
of the Law no. 31/1990, as republished, since it does not entail, nor does it nec-
essarily imply that the actions referred to in this text of law were guiltily commit-
ted as envisaged by the legislator7. Moreover, the exclusion from the company is 
not relevant either as regards the position of administrator held by the excluded 
associate, since such revocation cannot be ordered by a court of law, and the ca-
pacity of administrator is not indissolubly related to the capacity of associate8. 

Related to the mentions above, we highlight that the Romanian legislator 
considers that the associates convened in the General Assembly have the exclu-
sive competence to revoke the administrators. The French law however also 
acknowledges the possibility to have the administrator revoked through court pro-
ceedings upon the request of any associate, without having the others previously 
consulted, in so far as a legitimate cause exists to act as such (paragraph 2 of 
article L. 223-25 of the French Commercial Code)9. In the interpretation given to 

 
6 The Oradea Court of Appeal, decision no. 314/24.10.2017, published on the portal of the courts 
of law under the section “Case Law”, http://portal.just.ro/35/Lists/Jurisprudenta/DispForm. 
aspx?ID=1369, consulted on 1.10.2020. 
7 The Vâlcea Tribunal, the Commercial and Administrative Section, judgment no. 1265/21.10.2009, 
published on the portal of the courts of Law, http://portal.just.ro/90/Lists/Jurisprudenta/Disp 
Form.aspx?ID=62, consulted on 1.10.2020) under the section “Case Law”. 
8 The Bucharest Court of Appeal, Section 5 - Commercial, Commercial decision no. 2558/ 
16.12.2005, in D. Lupașcu (coordinator), Culegere de practică judiciară în materie comercială 
2005, Universul Juridic, Bucharest, 2006, p. 124, 125. 
9 M. Cozian, A. Viandier, F. Deboissy, Droit des sociétés, 26th edition, LexisNexis, Paris, 2013, p. 
547 and the case law mentioned therein. 
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this text of law, the French jurisprudence showed that such a legitimate cause 
implied the existence of exceptional circumstances questioning the very existence 
of the company10. We consider such a possibility would also be useful in our law, 
as it can protect both the interests of the minority associates, and the company 
interests, providing a solution for the situations when it is impossible to revoke 
the administrators, even if such revocation is justified by their fault, in the cases 
when they enjoy the support of the majority associates. From this perspective, we 
believe that the Romanian legislator should intervene in order to expressly pro-
vide such a possibility, under similar conditions as the French law, all the more 
so as a similar possibility was set forth concerning the action in liability of the 
administrators of the company by shares, according to article 1551 of the Law no. 
31/1990, as republished. 
 
 4. Liability of the administrators of the limited liability company 
 

Similarly, to any other form of company, in the case of the limited liabil-
ity company, as well, should the administrators fail to fulfil their obligations aris-
ing from the contract concluded with the company, from its constitutive act or 
from the law, their civil liability shall be called into question and established for 
the caused damages.  

The nature of the administrator’s liability be it contractual or tort liability, 
in the case of the companies regulated by the Law no. 31/1990, as republished, is 
a controversial topic, both in the doctrine11 and in the jurisprudence12. Without 
going into the details of such controversies, we hereby highlight that the admin-
istrator’s status cannot be fully assimilated to that of the agent, since the admin-
istrator, as a company body, has duties and obligations deriving directly from the 
law. The contractual liability cannot therefore cover all the damage-causing facts, 
namely the ones arising from breaching the law or the constitutive act, to which 
the administrator is not a signatory party. On the other hand, as correctly stated 
in the French doctrine13, the contractual liability can only be invoked by the con-
tracting parties, namely in this circumstance, by the company, through its legal 

 
10 Thus, for example, two administrators of a limited liability company were revoked as they refused 
to collaborate, each of them making attempts at preventing the other one to act, which eventually 
led to the company operation to be paralysed, all the more so as each of the two administrators 
enjoyed the support of an associate who held half of the registered capital - the Aix-en-Provence 
Court of Appeal, judgment as on July 9, 1982, in Bull. Joly 1984, p. 63.  
11 In this respect, see St. Carpenaru, Tratat de drept comercial român, 6th edition, updated, Univer-
sul Juridic, Bucharest, 2019, p. 217, and the authors cited therein; S. Angheni, Drept comercial. 
Tratat, C.H. BECK, Bucharest, 2019, p. 204-207, and the authors cited therein. 
12 For an analysis of the jurisprudence in the matter of the administrators’ liability, see L. Tec, 
Examenul jurisprudenței în materia reprezentării societății și răspunderii civile a administratorilor 
față de societate, „Revista Română de Drept al Afacerilor”, 4th issue, 2016, p. 28-34. 
13 G. Ripert, R. Roblot, op. cit., 2002, p. 512. 
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representatives. The associates or third parties can only call into question the es-
tablishment of the tort liability. However, related to this, the law theoretically 
provides that the prerogative to decide concerning the starting of liability pro-
ceedings against the administrator falls into the exclusive competence of the Gen-
eral Ordinary Assembly of the associates. From this perspective, in order to clar-
ify this matter, the legislator should intervene since, beyond the theoretical as-
pects related thereto, the clarification of the legal nature of the administrator’s 
liability also has practical implication, given the differences of legal regime be-
tween the two forms of liability. We also believe that preference should be given 
to the rules of contractual liability, which should be however transposed into a 
special form of liability, since, particularly regarding the companies of capitals, 
most of the administrators’ obligations arise from the law. 

Therefore, besides the provisions of article 73 of the Law no. 31/1990, as 
republished, regulating the administrators’ liability to the Company, as a matter 
of principle, the legislator adopted no special provisions concerning this matter 
regarding the limited liability company, except for article 194 paragraph 1 letter 
c of the same normative act, stating the competence of the General Assembly of 
associates to decide on the establishment of the administrators’ and auditors’ lia-
bility, while also appointing the person empowered to take legal action, on behalf 
of the company. From this perspective, it had been emphasized in the jurispru-
dence that the said provisions actually concern the possibility of forming the will 
of the company, within companies with several associates, and therefore they are 
not applicable to the limited liability company with sole associate, particularly in 
the circumstances where there is no doubt as to the legal will of the company in 
filing the liability proceedings. Concurrently, from the procedural point of view, 
the provisions of article 194 paragraph 1 letter c of the Law no. 31/1990, as re-
published, do not contain a condition of admissibility of the action, whose failure 
to meet would lead to overrule the action as inadmissible, but a condition to ex-
ercise the proceedings for the action in liability, which must be verified while 
resolving the substance of the matter14. 

In relation to bringing liability proceedings against the administrators, 
also taking into account the concise contents of the provision included in article 
194 paragraph 1 letter c of the Law no. 31/1990, as republished, concerning the 
limited liability company, the jurisprudence shows that the provisions of article 
155 of the Law no. 31/1990, as republished, although aimed at the company by 
shares, are applicable regardless of the legal form of the company, since the ad-
ministrators are required to be liable to the company for the failure to comply 

 
14 The High Court of Cassation and Justice, Section 2 - Civil Law, decision no. 2125/14.12.2016, 
as published on the website of the High Court of Cassation and Justice of Romania, under the sec-
tion “Case Law”, https://www.scj.ro/1093/Detalii-jurisprudenta?customQuery%5B0%5D.Key 
=id&customQuery%5B0%5D.Value=134808, consulted on 1.10.2020. 
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with their obligations, in all situations15. For the same reasons, taking also into 
the account the idea that any damaging action must give rise to reparation, under 
the law, we infer that the provisions of article 1551 of the Law no. 31/1990, as 
republished, aimed at authorising the shareholders to start legal actions, in so far 
as the General Assembly fails to make a decision in this respect, are also appli-
cable as regards the limited liability company. This conclusion is all the more 
obvious, also given the legal provisions regarding the required majority to pass 
the decisions in the General Assembly of associates of the limited liability com-
pany, in case the administrator is supported by the majority associate or by the 
one whose participation to the registered capital can lead to blocking the decision-
making process in the General Assembly, which leads to the impossibility to pass 
decisions in this respect, even in the presence of damaging actions likely to de-
termine the establishment of liability. 

From this perspective, we emphasise that the French legislator expressly 
provides the associates’ possibility to bring, either individually or as a group, both 
legal action in liability against the administrator, on behalf of the company, for 
the damages caused to the company, and legal action against the administrators, 
in their own name, in case the administrators, through their illicit actions, caused 
damages to the associates’ patrimony (article L 223-22 paragraph 3 of the French 
Commercial Code). Even more so, the French law considers any clauses included 
in the constitutive act which might subject the exercise of this legal action on 
behalf of the company to the authorisation or prior agreement of the General As-
sembly as not having been written, which undoubtedly facilitates the establish-
ment of the administrator’s liability and the reparation of the damages thus 
caused16.  
 
 5. Conclusions 
  

The choice of a certain legal form of company is made by the associates, 
depending on several criteria related, among others, to the nature of the activity 
carried out, the available resources, the number of partners etc. 

In this context, it should be mentioned that the limited liability company 
represents the legal form of company most used in practice, not only in Romania, 
but also in other European countries. The obvious preference given by the asso-
ciates to the legal form of a limited liability company is determined by its mixed 
nature, in the sense that it does not belong to the category of companies of persons 
or companies of capitals, and thus combines the advantages and disadvantages 

 
15 The Suceava Court of Appeal, decision no. 459/26.11.2015, published on the portal of the courts 
of law under the section “Case Law”, http://portal.just.ro/39/Lists/Jurisprudenta/DispForm 
.aspx?ID=846, consulted on 1.10.2020. 
16 G. Ripert, R. Roblot, op. cit., 2002, p. 207. 
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belonging to each of the two categories17.  
The same mixed character of the analyzed form of company also deter-

mines the rules of its functioning, although from the point of view of the regula-
tion applicable to the administration of the limited liability company, the law ex-
pressly refers to the provisions enacted in relation to companies of persons, 
namely the general partnership. In this respect, given the approach taken by other 
legal systems, such as the French one, it would probably be necessary for the 
Romanian legislator to provide, also concerning the administration of the limited 
liability company, some rules in this regard applicable in the matter of companies 
by shares, but without thereby fully transposing, in relation to the analyzed form 
of company, the formalism and severity that characterize companies of capital. 
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 Abstract 
 The main objective of this study is to analyze the mechanism of operation of 
the special procedure of the payment order regulated by the Code of Civil Procedure. 
The specificity of the research aims to observe an important aspect of this procedure, 
namely the quality of "professionals" of the parties who can use this institution of civil 
procedural law in case of possible disputes arising between them. In order to be able to 
include in as much detail as possible the specific elements and legal theses on the basis 
of which the contracting parties, having the quality of “professionals” in the contracts 
concluded between them and under which they chose to go through this procedure, 
relevant Romanian and European laws in force with the current amendments and 
updates, then the specialized works that dealt with this issue will be taken into account 
and last, the relevant decisions pronounced by the Romanian courts will be analyzed. 
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 1. Introductory considerations 
 
 With the entry into force of the Civil Code on 1 October 2011, we can 
say that the overall perspective of the fundamental civil institutions has com-
pletely changed, in the sense that the models of European civil codes have been 
applied, thus borrowing the idea of a monistic conception of legal relations. pri-
vate law2. 
 In order to apply this concept, the regulations on trade relations were 
no longer divided into civil and commercial relations but were established legal 
differentiations according to the quality of professional and non-professional of 
those involved in the legal relationship3. This paradigm shift required the adapta-
tion of the current legal framework together with the multitude of issues related 
to the unification of private law. 
 As it results from the provisions of art. 3 of the Civil Code, it stipulates 
that “the provisions of this code also apply to relations between professionals, as 

 
1 George-Bogdan Ioniță - Lawyer in the Bucharest Bar, Romania, ionita.bogdan.george@ 
gmail.com. 
2 The Civil Codes of Italy and the Netherlands were taken into account. 
3 Gabriela Cristina Frențiu, Carmen Tamara Ungureanu, The new civil code, Comments, doctrine 
and jurisprudence, Vol. I, Art. 1-952, Hamangiu Publishing House, Bucharest, 2012, p. 7. 
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well as to relations between them and any other subjects of civil law. All those 
who operate a business are considered professionals. The exploitation of an en-
terprise is the systematic exercise, by one or more persons, of an organized activ-
ity consisting in the production, administration or alienation of goods or in the 
provision of services, whether or not it has a lucrative purpose”. 
 Analyzing the aforementioned provisions, the notion of professional 
includes the categories of trader, entrepreneur, economic operator and any other 
persons authorized to carry out economic or professional activities, as these no-
tions are provided by law, at the time of entry into force of the Civil Code4. 
 The category of professionals includes: natural persons, including au-
thorized natural persons, individual entrepreneurs or persons exercising liberal 
professions. We also find legal persons, as well as collective entities without legal 
personality. 
 Therefore, we can say that the professional is a person who carries out 
a continuously organized activity, assuming a risk, being subject to the obligation 
of registration, authorization, registration in public registers and has a patrimony 
affected by the exercise of the enterprise. 
 Regarding the distinction between professionals and non-profession-
als, only professionals can operate an enterprise, which involves obtaining prior 
authorization, compliance with the rules provided by law for carrying out that 
activity, the possibility for professionals’ individuals to have an individual pro-
fessional patrimony (affected by an authorized professions) and a professional 
domicile. 
 In relation to the notion of enterprise5, it represents a systematically 
organized activity, i.e. a permanent activity, subject to its own rules. The organi-
zation of the activity has an autonomous character, so the one who organizes the 
activity is independent in making decisions. The activity is carried out at the risk 
of one or more persons, who have the quality of professionals and the object of 

 
4 See art. 8 of law 71/2011. 
5 According to art. 2 of Law no. 346/2004 on stimulating the establishment and development of 
small and medium-sized enterprises, the enterprise means "any form of organization of an economic 
activity, authorized according to the laws in force revenues, in conditions of competition, respec-
tively: companies regulated by the Companies Law no. 31/1990, republished, with subsequent 
amendments and completions, cooperative societies, authorized natural persons, entrepreneurial 
owners of an individual enterprise and family enterprises, authorized according to the legal provi-
sions in force, which carry out economic activities". By art. 2 lit. f) of the O.U.G. no. 44/2008 on 
the pursuit of economic activities by authorized natural persons, individual enterprises and family 
enterprises, the economic enterprise has been defined as "economic activity carried out in an orga-
nized, permanent and systematic manner, combining financial resources, attracted labor, raw ma-
terials, logistical means and information, at the risk of the entrepreneur, in the cases and under the 
conditions provided by law". Another meaning of the notion of “economic operator” is given by 
the Consumer Code (law 296/2004) "is the natural or legal person, authorized, who, within his 
professional activity, manufactures, imports, stores, transports or sells products or parts of these or 
provide services". 
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the activity consists in the production, administration or alienation of goods, ex-
ecution of works or provision of services. Last but not least, the purpose of the 
activity can be lucrative or non-profit. Consequently, we distinguish between eco-
nomic (commercial) enterprise with the aim of making a profit or civil (non-com-
mercial) enterprise with the aim of making a profit6. 
 
 2. The order of payment procedure 
  
 Regarding the payment order procedure, this is regulated in the Code 
of Civil Procedure at art. 1014-1025. In the current civil procedural architecture, 
the institution of the payment order replaces both the payment order procedure, 
contained in O.G. no. 5/2001, as well as the procedure of the payment order, pro-
vided by the O.U.G. no. 119/2007 on measures to combat the delay in the execu-
tion of payment obligations resulting from contracts between professionals7. 
 The procedures regulated by special normative acts were in force until 
their abrogation, in doctrine and in judicial practice there are different opinions 
regarding the correlation between the two normative acts in cases of interference 
of their scope, i.e. written contracts concluded between professionals8. 
 Consequently, in the event of these contractual obligations, it was as-
sessed that either the provisions of the O.U.G. no. 119/2007, which implicitly 
repealed O.G. no. 5/2001, or any of the procedures can be followed, as long as it 
does not exist in the O.U.G. no. 119/2007 an express provision repealing the pro-
visions of O.G. no. 5/2001. 
 The regulation of a single procedure allowing for the speedy recovery 
of claims has removed the difficulties encountered in practice regarding the ap-
plication of the two parallel procedures, whose characteristic features have been 
inserted in the regulation of the current Code of Civil Procedure. 
 According to art. 1014 para. (1) Civil procedure code “the provisions 
of this title apply to certain, liquid and due receivables consisting of obligations 
to pay sums of money resulting from a civil contract, including those concluded 
between a professional and a contracting authority, established by a document or 
determined according to a statute, regulation or other document, adopted by the 
parties by signature or otherwise admitted by law. Claims entered in the credit 

 
6 European Union law has established the jurisprudential interpretation, which is mandatory in the 
national law of the Member States, as it is issued by the Court of Justice of the European Union 
(CJEU), an interpretation according to which the notion of trader (as well as enterprise) has an 
independent and autonomous meaning from the meaning given to it in the national law of the Mem-
ber States. In order to complete the explanations, consult the paper: Flavius-Antoniu Baias, Eugen 
Chelaru, Rodica Constatinovici, Ioan Macovei, The New Civil Code, Comments on articles, 2nd 

edition revised and added, C.H. Beck, Bucharest, 2014, p. 6. 
7 Thus, by Law no. 76/2012 for the implementation of the Code of Civil Procedure were expressly 
repealed both O.G. no. 5/2001 as well as the O.U.G. no. 119/2007. 
8 Gabriel Boroi, The New Code of Civil Procedure, Commentary on articles, Vol. II art. 456-1134, 
2nd edition revised and added, Hamangiu Publishing House, Bucharest, 2016, pp. 900-901. 
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table in insolvency proceedings are not included in the scope of this Title. ' 
 As it results from the content of art. 1014, the norms that regulate the 
payment order procedure are applicable to certain, liquid and due receivables, 
which come from the hypotheses expressly regulated by the legislator. 
 By certain claim we mean the situation when its undoubted existence 
results from the executory title itself9. 
 By liquid claim we mean the situation when its object is determined or 
when the enforceable title contains the elements that allow its establishment10. 
And by receivable we mean the situation when the debt has matured, or the debtor 
has fallen from the benefit of the payment term11. 
 Regarding the object of this study, we will analyze the first hypothesis 
described by the legislator, namely, when the claim that is the subject of claims 
in the payment order procedure may result from a civil contract established by a 
document, including one concluded between professionals or between a profes-
sional and a contracting authority. The receivables registered at the credit table 
within an insolvency procedure do not fall within the scope of application of the 
provisions of the Code, exception provided by art. 1014 para. (2) Civil procedure 
code. 
 Therefore, any civil contract falls into this category, regardless of the 
person of the contracting parties, respectively it can be a contract concluded be-
tween natural persons, between professionals, as this notion is explained in art. 3 
of the Civil Code as well as art. 8 of Law no. 71/2011 for the implementation of 
the Civil Code, no less are included those concluded between professionals and 
individuals or even legal entities, subjects of civil law. 
Consequently, as can be seen in the current regulation, the scope of the order for 
payment procedure does not include claims and obligations that would fall within 
the content of legal relationships governed by other matters12. 
 Moreover, the same art. 1014 of the Civil Procedure Code, clearly 
states that, in the case of claims resulting from a civil contract, claims that under 
contracts concluded by public authorities have as their object are excluded from 
the scope of the payment order procedure. in value of public property, execution 
of works of public interest, provision of public services or public procurement, 
which, according to art. 2 para. (1) letter c1 of Law no. 554/2004 regarding the 
administrative contentious are administrative contracts13. 
 In other words, in the current regulation no differentiation is made in 
this respect, the payment order procedure can be applied in the case of claims 

 
9 See art. 663 para. (2) Civil procedure code. 
10 See art. 663 para. (3) Civil procedure code. 
11 See art. 663 para. (4) Civil procedure code. 
12 For example, we can consider in this sense, the money claims of the employee towards the em-
ployer, having as source the individual employment contract. 
13 Gabriela Bogasiu, Law on administrative litigation, Commented and annotated, 4th edition, re-
vised and added, Universul Juridic Publishing House, Bucharest, 2018, pp.72-74. 



Innovation and Development in Business Law                                                                 110 
 

arising from contracts concluded between professionals and consumers. 
 From another point of view, the source of the civil obligation having 
as object the payment of a sum of money correlative to the claim capitalized by 
the order of payment procedure is not relevant, because this procedure applies to 
both claims of a contractual nature and those determined according to a statute. 
or another document adopted by the parties by signature or otherwise permitted 
by law14. 
 Therefore, the payment order procedure can be used not only when the 
obligation to pay a sum of money arises from a contract15, but also when the ob-
ligation to pay a sum of money has another source16. 
  Following the finality of the creditor's approach, it involves the issu-
ance by the court of a payment order, which has the value of an enforceable title. 
An essential aspect in this case is the fact that the legal act representing the cause 
of the right of claim deduced to the court must not be an enforceable title itself 
because such an act can be enforced, thus being of no interest to the creditor's 
request for another title. enforceable. The acts mentioned in the content of art. 
633 of the Civil Procedure Code, in the Civil Code17 or in special laws18. 
 
 3. Conclusion 
  
 In conclusion, the usefulness of a special procedure by which profes-
sionals can obtain an enforceable title over the traditional court procedure con-
cerns at least two reasons. The first refers to the value of the stamp duty, which 
according to O.U.G 80/2013 has a fixed amount and the second reason concerns 
the very simplified and urgent nature of the procedure. 
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and the statute of the respective associations. 
17 According to the Civil Code we can mention: the use and consumption loan contract. 
18 An edifying example in this case is the legal aid contract, according to art. 31 para. (3) of Law 
no. 51/1995 for the organization and exercise of the legal profession. 
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Abstract 
As the cases of insolvency increase worldwide, thus the articles provided by in-

solvency researchers and practitioners offer new perspectives for legislative reform. Cli-
mate changes, pollution, globalization, digitalization and massive industrialization re-
main in the shadows of the new challenge of humanity regarding the aggressive spread 
of the Sars-CoV-2 virus and which painted the picture of society in gray shades, trigger-
ing a real health, economic and social crisis. In this sense, Covid-19 becomes a nucleus 
for a significant reform at the level of each state. The time has come for the judicial sys-
tem, especially the “key” rules in supporting the economy, such as insolvency, to be up-
graded. The speed with which provisional measures were introduced and additions or 
exceptions to the legislation were regulated in response to the crisis generated by the 
pandemic, shows us that the dead end in the reform of “obsolete” laws can be overcome. 
We are almost talking about a “coronavirus law”3 which could include a series of tem-
porary regulations, the legislation discovering perhaps the most diverse and complex 
form of creation. This pandemic context has contributed not only to the diversification of 
meanings and to the development of the horizon of legal knowledge, but has managed to 
revive traditional legal institutions, law being the indispensable vector for transposing 
the social and economic policies of a State. Beyond these interim measures, however, we 
must look at the whole, as the effects of the pandemic on certain areas such as labor law, 
digitalization or the State economy can be long-lasting, and for decision-makers working 
in the field of insolvency and debt restructuring, the crisis becomes an opportunity for a 
significant reform. The need for judicial reorganization of business in order to stimulate 
the survival of viable businesses and save jobs, as a strategy of economic recovery in the 
coming years, will now “reveal” more than ever the regulations that need insolvency 
reform and will be born in our culture acceptance of the harmonization of domestic leg-
islation with Union and international standards on best practices in the field. For the 
moment, we could say that we are facing a “false comfort” of the measures extended by 
the temporary insolvency legislation, and a much deeper structural reform is certainly 
needed. Moreover, many of the support measures have expired or are due to an end, 
which is why a “dilution” of these temporary measures or the reactivation of expired 
ones could make the difference between survival and collapse, especially for small, with 
limited cash reserves and narrow margins.  

 
Keywords: Covid-19, insolvency measures, Law no.55/2020, Law no.113/2020, 
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inainte-si-dupa-criza-covid-19-spre-un-drept-al-coronavirusului/, date of last access 01/11/2020. 
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prospects for legislative reform, compared law. 
 

JEL Classification: K22, K33, K35 
 

 
1. Law no. 55/2020 on some measures to prevent and combat the ef-

fects of the COVID-19 pandemic - the “path” towards further progress in 
insolvency 

 
Six months after the pandemic, the influence of COVID-19 on personal 

and economic health, as well as its effect on our daily lives, leads us to wonder 
whether this changed reality is the “new normal”. In the meantime, we’re adjust-
ing. The need to adapt is the “innovation matrix” and we are witnessing a kind of 
ingenuity born of the crisis in all aspects of our personal and professional lives. 
From advances in healthcare technology to happy hours by teleconference, con-
necting friends and colleagues in a socially distant world, where people still find 
solutions. In the context of restructuring and insolvency itself, the legislator con-
tinues to innovate and react to the continuing effects of COVID by implementing 
new insolvency regimes that are perhaps more flexible, efficient and long-lasting. 

At national level, we enjoy such temporary measures together with entry 
into force of Law no. 55 of 15 May 2020 on some measures to prevent and combat 
the effects of the COVID-19 pandemic, in which the legislator allocated a number 
of articles, we could even say generously, dedicating Section 8 – “Insolvency 
measures” exclusively to the matter of insolvency. Thus, in addition to areas such 
as transport, health, education and research, or the field of labor and social pro-
tection, the field of insolvency is making its presence felt more than ever, as a 
corollary of the economy, necessary to be upgraded and reformed.  

Although the measures were somewhat late, entering into force only after 
the state alert was declared at national level, we consider that they are welcome 
but can also be improved. Thus, in our opinion, there are minimum measures, 
which relate mainly to a limited period of time, respectively the state of alert, and 
are addressed especially to debtors who have ceased their activity totally or par-
tially as a strict effect of the measures adopted on the period of state of emer-
gency, established by Decree no. 195/2020. 

These measures aim, among others, at a suspension of art. 66 of the In-
solvency Code - Law no.85/2014 on insolvency prevention and insolvency pro-
ceedings, in the sense that the debtor no longer has the obligation to file a request 
to open insolvency proceedings during the state of alert, but this option is not 
restricted either4, the legislator leaving to the insolvent debtor the possibility to 

 
4 According to the latest report prepared by INSOL International, this measure has also been ordered 
in countries such as Bulgaria, France, Germany, Luxembourg, Poland, Portugal and Spain. See 
INSOL International - World Bank Group Global Guide, “Corporate Insolvency: Responses in 
Times of Covid-19: Report” - http://insol-techlibrary.s3.amazonaws.com/a8d909e7-532c-489a-b7 
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choose between requesting the opening of the procedure, either during the alert 
state or after its expiration, period in which the threshold value also increases 
from Lei 40,000 to Lei 50,000, both for debtors, as well as for creditors, as it 
results from art. 47 par. 2 of Law no. 55/2020. Although the Law no.55/2020 
increased the threshold value only in the case of debtors whose activity has ceased 
totally or partially as a result of measures imposed to limit the spread of the virus, 
the rule is generalized for all debtors and creditors, with the entry into force of 
Law no.113/2020 which provides a value threshold of Lei 50,000. Basically, 
these provisions of Law no. 55/2020 remain unfounded as additional measures 
justified during the alert period, which is why we consider that it is possible to 
return to this point with other facilities, which we will invoke below, as de lege 
ferenda proposals. 

However, we point out, as an addition to the measures taken, the timid 
promotion of the arrangement with creditors by ensuring longer deadlines for 
drafting the offer of arrangement but also by conditioning the creditors of prior 
negotiation with the debtor, proven, in fact, by documents, before requesting the 
opening of insolvency proceedings. Thus, during the alert period, the legislator 
adds a new condition for creditors to be able to request the opening of insolvency 
proceedings, namely proof that they have tried to conclude a payment agreement 
with the debtor. As a shortcoming identified in this regulation would be the fact 
that the rule applies only to those debtors who have either ceased their activity in 
whole or in part as a result of measures taken by the authorities during the state 
of emergency or are under the effect of such measures and during the alert state, 
maintained by the authorities in order to spread the SARS-CoV.  

In addition to extending certain deadlines specific to the arrangement 
with creditors procedure, the legislator also opted for the extension of certain 
deadlines of the insolvency procedure itself, namely the duration of the observa-
tion period and the reorganization plan. Thus, for the debtors who were in the 
observation period at the time of the entry into force of Law no. 55/2020, the 
duration was extended by 3 months and more than that, it was extended by 3 
months and the term in which the entitled persons can submit a reorganization 
plan. At the same time, the debtors had the right to modify the reorganization plan 
already submitted but not yet confirmed by the syndic judge, this being a new 
approach in the procedure and which produced its effects limited in time, in the 
sense that the notification had to be made by the insolvency administrator in the 
first 15 days from the appearance of the law in order to have the possibility to 
submit within maximum of 3 months a modified plan and only in situations where 
the recovery perspectives proposed in the plan have changed. 

The legislator regulated by Law no.55/2020 and the possibility to modify 
the reorganization plan already being implemented, within 3 months from the 
appearance of law, and again, only in cases where the prospects of recovery of 

 
fb-3a05cc15377a.pdf?AWSAccessKeyId=AKIAJA2C2IGD2CIW7KIA&Expires=1595403544 
&Signature=WGGgiLZ%2Baksnn7X%2BfqhbwEYuBWw%3D, consulted on 1.10.2020. 
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the debtor have changed due to the situation created by the Covid-19 pandemic, 
with the same obligation to notify within 15 days from the entry into force of the 
law. However, this is not a novelty and a special measure, adopted in a special 
context, since according to art. 14 par. (5) of Law no.85/2014 ,,the modification 
of the reorganization plan, including its extension, can be done at any time during 
the reorganization procedure, without being able to exceed a maximum total du-
ration of the plan of 4 years from the initial confirmation. The modification can 
be proposed by anyone with a vocation to propose a plan, whether or not they 
have proposed the plan. The vote of the modification by the creditors’ meeting 
will be made with the receivables remaining in the balance, at the voting date, in 
the same conditions as at the voting of the reorganization plan. The modification 
of the plan will have to be confirmed by the syndic judge”. On the contrary, we 
are facing unrelated parallel regulations, by which the special law - Law no. 
55/2020, which derogates from Law no. 85/2014, and which in this context be-
comes general compared to the other, regulates more restricted rights. In our opin-
ion, this regulation regarding the possibility of modifying the reorganization plan 
in this context of the pandemic, regulated by art. 50 par. (2)5, must be correlated 
with the one regarding the possibility of extending the execution period of the 
plan up to 5 years, instead of 4 as provided by the Insolvency Code. Basically, 
the modification will involve an extension of the reorganization plan of up to 
maximum 5 years, according to art. 52 of Law no. 55/2020 - ,,For the debtor who 
has ceased its activity totally or partially as a result of the measures adopted by 
the competent public authorities according to the law, to prevent the spread of 
the COVID-19 pandemic, during the state of emergency and/or alert, the initial 
duration of the execution of reorganization plan, provided by art.133 of the Law 
no.85/2014, with the subsequent amendments and completions, may be of 4 years, 
with the possibility of extension, without exceeding a total duration of the 5-year 
plan, and of the modification, accordingly, if necessary, under the conditions of 
art. 14 par. (5) of Law no. 85/2014, with subsequent amendments and comple-
tions”. As a positive effect of the law, we also mention the fact that the duration 
of the reorganization plan was extended by 2 months for all debtors in reorgani-
zation at the time of the entry into force of Law no. 55/2020. 

At the same time, a salutary solution was also the possibility for the debt-
ors to request the syndic judge, within 30 days from the entry into force of the 
law, the suspension of the execution of the reorganization plan for a period not 
exceeding two months, specifying that it is a measure that was strictly addressed 

 
5Art. 50 par. (2) – “If, at the date of entry into force of this law, a reorganization plan was submitted 
to the case file, but, following the effects of the COVID-19 pandemic, the recovery prospects have 
changed in relation to the possibilities and specifics of the activity of the debtor, with the available 
financial means and with the market demand for the debtor’s offer, the persons entitled to submit a 
reorganization plan may, within 3 months from the entry into force of this law, submit a modified 
reorganization plan, notifying the creditors, by the care of the insolvency administrator, on this 
intention, within 15 days from the entry into force of this law”. 
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to debtors in judicial reorganization at the time of the occurrence of the law, 
which stopped their activity totally, not partially, as an effect of the measures 
adopted by public authorities. We are practically referring to an extreme solution, 
allowed only in extreme conditions. 

Indeed, we appreciate the measures proposed by the legislator, even if 
they are minimal, outlined at the last moment and on the verge of collapse of the 
national economy, however, insolvency is in the current context a valuable stra-
tegic tool in socio-economic recovery, the legislative reform so far not being 
enough in this area. 
 

2. Law no. 55/2020 and Law no. 113/2020 on the approval of the Gov-
ernment Emergency Ordinance no. 88/2018 for amending and supplement-
ing some normative acts in the field of insolvency and other normative acts - 
two “mirrors” of the same reality 

 
We can certainly say that the field of insolvency is a very dynamic one, 

sometimes unpredictable, by virtue of its socio-economic dimension which gives 
it an uninterrupted and alert pace of legislative reform. As a brief foray, we con-
sider it necessary to recall that the national insolvency regime was strongly 
“shaken” in 2018 by the entry into force of the Emergency Ordinance no.88/2018 
for the amendment and completion of some normative acts in the field of insol-
vency and other normative acts6. Although most of the doctrine predicted that this 
ordinance will be declared unconstitutional as soon as possible, it seems that the 
only ways and levers of legislative balancing and defeat of administrative and 
fiscal interests, such as those of the budgetary creditor, remained in further juris-
prudence, doctrinal opinions and of insolvency practitioners that have emerged 
in an attempt to identify viable solutions for interpretation, legislative correlation 
and harmonization with the will of the European legislator and with the principles 
that have enshrined and revolutionized the institution of insolvency. Beyond the 
need to interpret the text introduced by GEO no.88/2018, in the unmodified form 
of the current Law 113/2020, by the need to identify urgent solutions and apply 
measures to allow the integrated text to produce effects, solutions in search of 
which both the doctrine and practitioners in insolvency or the courts, we feel the 
need to emphasize that these abusive regulations “cracked” the foundation of in-
solvency, violated the Constitution and the principles of law promoted at the level 
of the European Union and at the international level. Unfortunately, the effects of 
GEO no. 88/2018 are still felt today. They cannot be effectively wiped with a 
sponge once with the entry into force of Law no. 113/2020, as it represents a real 
chapter in the history of the insolvency phenomenon as it emerged at national 
level. And these negative effects should create the premise of the legislator not to 
return to such regulations in the construction of the field of insolvency. 

 
6 Published in the Official Gazette of Romania no. 840/02 October 2018. 
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Such crises of the law do nothing but trigger a crisis of society and pro-
gressively an individual crisis, as the law cannot evolve without taking into ac-
count social needs. The effect generated will be of increased instability and de-
nial, rejection of the rule of law. However, the law must evolve over time, be 
improved and crystallized in accordance with the general principles of law and 
the rigors of constitutional norms, avoiding excessive legislation of a political 
nature. Certainly, the direction was not a good one and this was confirmed by the 
pressure that materialized in Law no.113/2020. But we wonder who will bear the 
serious consequences of these uneven measures? Of course, we have the answer. 
None other than society, which sinks into uncertainty and socio-economic regres-
sion. In this sense, we end this parenthesis in the history of insolvency by quoting 
an author who has concentrated so well the idea of time, which we must use pri-
marily by drawing legal rules compatible with the evolution of society itself: ,,The 
qualitative, decisive difference of the period of time that we go through, unlike 
the previous periods of time consists in the extension of the scale of change, as 
well as the radical change of the more and more accelerated rhythms, releasing 
new action forces of such magnitude that it is influenced the very notion of time, 
revolutionizing the tempo of life and affecting the way we feel and understand the 
world around us”.7 

However, the legislative regress that marked society and the economy for 
almost 2 years tends to be annihilated, neutralized by the entry into force of Law 
no.113/2020 regarding the approval of GEO no. 88/20188, which becomes the 
probable path towards a new progress in insolvency law, a much-needed progress 
in the current economic context and which is more than ever claimed by society. 
Moreover, Law no.113/2020 also becomes a continuation, “a mirror” of Law no. 
55/2020. 

I was saying that this regression of the Insolvency Law was annihilated 
with the entry into force of Law no.113/2020, which practically returns to what 
the legislator wanted to create in 2014 and “restores” the institution of insolvency 
and its mechanism in accordance with its basic principles and the EU perspective 
but also the international perspective, eliminating the possibility of separate en-
forcement in insolvency proceedings. Practically, the long-awaited and most res-
onant changes are, on the one hand, the elimination of the right of current credi-
tors holding a claim above the threshold value, with a maturity of more than 60 
days, to foreclose the debtor, and, on the other hand, the elimination of the con-
dition relating to the existence of a tax claim below 50% of the debtor’s declared 
total of claims, in the event that the request for the opening of insolvency pro-

 
7 V. Pătulea, „Principiile Generale de Drept al Contractelor”, University Publishing House, Legal 
and Administrative Sciences Collection, Bucharest, 2015, p. 7. 
8 Law no.113 of 8 July 2020 on the approving of the Government Emergency Ordinance no. 
88/2018 for the amendment and completion of some normative acts in the field of insolvency and 
other normative acts, published in the Official Gazette no. 600 of 8 July 2020. 
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ceedings is submitted by him. What we can say is that insolvency becomes insol-
vency again, regains its meaning and purpose for which it was regulated. Practice 
has shown us concretely that insolvency is incompatible with parallel, chaotic 
forced execution, such an approach may affect creditors more than the debtor. 
Now is the time to approach insolvency correctly and equitably, to understand its 
meaning and start by ending a chapter in the history of this procedure, a chapter 
that meant the suffocation with litigations of the courts, the pressure abusively 
exerted by current creditors, especially the fiscal ones, the increase of the number 
of bankruptcies and the loss of confidence in the insolvency procedure, which for 
almost two years became an uncertain procedure. 

Another major amendment brought by Law no.113/2020 is that regarding 
the increase of the threshold value, from Lei 40,000 to Lei 50,000, an amount 
provided for both creditors and debtor in order to open the insolvency procedure. 
In fact, the threshold value was increased to Lei 50,000 during the alert period in 
the case of debtors who have interrupted their activity totally or partially, based 
on Law no. 55/2020 on some measures to prevent and combat the effects of the 
Covid-19 pandemic, a measure that has now become permanent. In our opinion, 
this change has both advantages and disadvantages. The advantage would be that 
in this context the possibility for creditors to request the opening of insolvency 
proceedings against the innocent debtor decreases, as the conditions for accessing 
the procedure are tightened, and at the same time the chances of implementing 
insolvency prevention procedures increase, respectively the ad-hoc mandate and 
the arrangement with creditors, which thus become much more accessible and 
which would enjoy greater visibility in the business environment. However, the 
disadvantage comes from the fact that the debtor has practically difficult access 
to the insolvency procedure, to the protection offered by it regarding the suspen-
sion of forced execution, respectively to the chance to implement a judicial reor-
ganization plan. Of course, even in this case we can think about accessing pre-
insolvency proceedings. The only problem remains our poor culture in terms of 
negotiation and financial education. Practice has shown us that in most cases 
business actors do not know the benefits of such legal instruments as pre-insol-
vency proceedings, this is also the reason why most often the debtor makes the 
direct application of bankruptcy, as they are already in a very serious financial 
stage that prevents a possible judicial reorganization. For greater responsability 
of the debtor and for increasing the degree of access to the procedure in a preven-
tive and not a curative phase, de lege ferenda, we consider that the threshold value 
should be in a lower amount for the debtor and higher for the creditors.  

The amendments or rather the clarifications regarding the obligation of 
the judicial administrator to analyze the payment requests regarding the determi-
nation of the existence and/or the amount of the receivables on the debtor born 
after the date of opening the procedure are also salutary. The novelty that con-
tributes to the clarification and certainty of the procedure is the obligation for the 
request for payment to be sent with an acknowledgment of receipt, the insolvency 
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administrator having the obligation to analyze the request within maximum 15 
days from receipt and not from the submission of the request in the case file, the 
calculation of the analysis term being one of the reasons for appeal by the credi-
tors. At the same time, the term was increased from 10 days to 15 days, compared 
to the previous regulation, the additional time granted helping to further clarify 
the probation. 

Another auspicious change is the one regarding the provisional registra-
tion of the contested and unsuspended tax receivables9, prior to this regulation, 
they were registered, according to the law, under a resolutive condition, a condi-
tion that obviously does not affect the tax creditor, as he had the right to partici-
pate in distributions. Currently, however, we are witnessing a reduction in the 
regulations issued in favor of tax creditors, the provisional registration implying 
only a provisioning of the amount due10 not a distribution of the amount. Conse-
quently, a possible admission of the appeal of the tax claim will not involve the 
restoration to the previous situation, respectively the recovery by the debtors of 
the undue amount, an amount that can be used, for example, during the judicial 
reorganization procedure. This regulation thus contributes to giving the debtor in 
financial difficulty a second chance.  

Also, on the line of support of the judicial reorganization plan and the 
implicit debtor, comes the change regarding the maturity of the tax generated by 
the reduction of the claim at the time of completion of the reorganization11. We 
are talking again about tax issues, in the sense that the hair-cut applicable in the 
substantiation of a reorganization plan and which diminishes the obligations gives 
rise, on the other hand, to current receivables, having the character of taxable 
income when calculating the profit tax.12 What helps to support and successfully 

 
9 In Article I, point 10, paragraph (8^1) of Article 102 is amended and shall have the following 
content: “(8^1) The tax receivables ascertained by a contested tax administrative act and whose 
forced execution was not suspended by a final court decision will be admitted to the list of creditors 
and passed provisionally until the end of the appeal by the administrative contentious court”. 
10 We consider art. Articles 159-165 of the Law 85/2014, according to which: ,,On the occasion of 
partial distributions, the following amounts will be provided: 1. proportional amounts due to credi-
tors whose receivables are subject to a suspensive condition which has not yet been fulfilled; 2. 
proportional amounts due to the holders of promissory notes or bearer bonds and who have the 
originals of the titles, but have not presented them; 3. proportional amounts due to provisionally 
admitted receivables; 4. reserves intended to cover future expenses of the debtor’s assets, including 
those generated by ongoing litigation.” 
11 Art. 175 is amended as follows: ,,(1) A reorganization procedure by continuing the activity or 
liquidation based on the plan will be closed, by sentence, based on a report of the judicial admi-
nistrator which finds the fulfillment of all payment obligations assumed by the confirmed plan, as 
well as the payment of current due receivables, date on which they become due and the taxes related 
to possible reductions of receivables to the extent they are due. If a procedure begins as a reorga-
nization, but then becomes bankruptcy, it will be closed according to the provisions of art. 167”. 
12 See Adrian Pușcașu, „Probleme fiscale generate de implementarea unui plan de reorganizare 
care prevede reducerea creanțelor. Soluția specialistului CITR”, juridice.ro - https://www.juridice 
.ro/409277/probleme-fiscale-generate-de-implementarea-unui-plan-de-reorganizare-care-prevede-
reducerea-creantelor-solutia-specialistului-citr.html, consulted on 1.10.2020. 
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complete a judicial reorganization plan through the new regulation is due to the 
fact that the maturity of the new current obligations is postponed to the date of 
the sentence of closing the insolvency procedure and confirming, practically, the 
reinsertion of the debtor in the economic circuit. However, the new legal provi-
sion concerns only the debtors who apply the reorganization procedure from the 
moment of entry into force of Law no.113/2020, not producing its effects on debt-
ors already in reorganization. 

The legislator chose to give a definition also to payment agreement, in 
Article 5(1), by inserting after point 12 a new point, point 12^1, with the follow-
ing content: ,, the agreement between the debtor and the creditor regarding the 
settlement in one or more instalments of the obligations at other terms than the 
due ones according to the contractual or legal provisions“, legislation which, in 
our opinion, does nothing but increase the degree of amicable negotiation be-
tween the parties and the degree of visibility of such useful tools which in turn 
reduce the degree of stigmatization of the insolvent debtor in society. 

And yes, it is necessary to analyze some legislative changes that from our 
point of view are somewhat confusing or we could say perfectible. Thus, in Arti-
cle 91, a new paragraph (3) is inserted after paragraph (2), with the following 
wording: „The amounts obtained from the capitalization of the goods provided 
in par. (1) will be distributed according to the legal provisions, following that the 
favorable differences after the payment of the fees and the procedural expenses 
will be made available to the criminal investigation bodies”. This confluence of 
insolvency law with criminal law, especially the situation of capitalization of as-
sets encumbered by criminal forfeiture in insolvency proceedings, remains as 
sensitive as the interference of insolvency with tax law. We were hoping for 
clearer, more concrete regulation of this uncertainty that looms over both pro-
ceedings and that maintains the insolvency versus criminal conflict. In our opin-
ion, however, the new regulation clarifies the problem of immunity from seizure, 
the unavailability of goods under criminal forfeiture, vehemently supported by 
the criminal bodies. In this respect, it is clear that such assets can be capitalized 
in insolvency proceedings, provided that favorable differences after the payment 
of fees and procedural costs are made available to the prosecuting authorities. Or 
the latter provision is in contradiction with the other regulations of the Insolvency 
Code, respectively art. 102 par. (8) in conjunction with art. 165, according to 
which the claim of the injured party in a criminal trial will be provisioned, being 
entered in the table of claims under suspensive condition until the completion of 
the criminal trial. Basically, these goods confiscated by the criminal investigation 
bodies will be capitalized in the insolvency proceedings, but the price obtained 
will be made available to them after an imputation of the procedural expenses, 
the legislator removing from the sphere of interest the other creditors who will 
not be able to invoke any right over these assets. This paragraph does nothing but 
deepen the uncertainty of the legal regime of these assets, gives an advantage to 
the injured party in the criminal proceedings and an additional reason to become 
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a civil party in the criminal proceedings and leaves without application art. 102 
of the law which clearly stipulates that “if the civil action in the criminal trial is 
not completed until the closing of the insolvency procedure, either as a result of 
the success of the reorganization plan or as a result of liquidation, any claims 
resulting from the criminal trial will be covered from the assets of the reorganized 
legal entity or, if applicable, from the amounts obtained from the action in attract-
ing the patrimonial liability of the persons who contributed to bringing the legal 
entity into a state of insolvency, according to the provisions of art. 169 et seq”. 
Moreover, the natural question remains, what is the interest of the judicial admin-
istrator in capitalizing such asset in the conditions in which the sale price is made 
available to the criminal investigation bodies? However, the debtor but also the 
creditors are disadvantaged in case of a possible rejection of the civil action 
within the criminal trial, the return of the price of the capitalized property in the 
debtor’s patrimony may be late for the success of a reorganization plan or for the 
creditors’ satisfaction in case the insolvency procedure is closed. At the same 
time, this legal regime again exceeds the insolvency and collective character of 
the insolvency procedure. 

Another change that we consider a setback in the field of insolvency re-
fers to the removal of the obligation of the insolvency practitioner to show the 
availability of time and human resources, as well as the general or specific expe-
rience necessary to take over the file and administer the case. However, the ap-
pointment of the insolvency practitioner suitable for each case, which involves or 
not involve judicial reorganization, of greater or lesser complexity, ensures the 
success of a reorganization plan and the reintegration of the debtor into the econ-
omy. Have we forgotten what the primary purpose of insolvency is? The man-
agement and distribution of such insolvency cases, the assumption of the role of 
“guardian” of the observance of the smooth running of an insolvency procedure 
should be done through a correct anticipated assessment of the experience of the 
practitioner who has or does not have the capacity, experience to take over and 
manage each case properly, depending on its complexity, especially in the report 
prepared by law it must specify whether or not the debtor has a chance of financial 
recovery. More than that, de lege ferenda, there should be specialized practition-
ers either on judicial reorganization or on bankruptcy proceedings, depending on 
which cases would be distributed. By the way, here are the consequences. It is 
very rare for the insolvency practitioner himself to propose a judicial reorganiza-
tion plan, although the law allows it. However, including the lack of regulation 
of granting financial incentives to administrators for the successful implementa-
tion of a judicial reorganization plan and the quality of the act of coordinating the 
procedure, as we find in other states, are disadvantages in promoting a second 
chance given to debtors and justifies the lack of interest of insolvency practition-
ers in this regard. However, the regulation according to which the syndic judge 
will have to take into account the proposals of the debtor and/or creditors regard-
ing the appointment of a practitioner becomes advantageous, in case there are no 
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offers in the file, as another cannot be appointed at random. In this context, we 
consider that it is the chance of the debtor, but also of the creditors, to turn to an 
insolvency practitioner who will bend to the complex case or not subject to insol-
vency. 

Finally, another minus identified in the new regulation, refers to the in-
troduction of the possibility of the specialized persons designated within the in-
solvency procedure according to art. 61 par. (1) of the Insolvency Code13 to ab-
stain or to be recused in accordance with the provisions of the Civil Procedure 
Code, provided that they are in a contractual relationship likely to create a conflict 
of interest. First of all, the text is unclear, in the sense that it does not specify in 
concrete terms who must be in a contractual relationship with whom. The debtor 
with the appointed expert? The judicial administrator with the appointed expert? 
Moreover, the express reference to art. 42 respectively art. 43 of the Civil Proce-
dure Code as a similar procedure of abstention and recusal, we consider that it is 
incompatible with the insolvency procedure itself, which would rather involve an 
appeal against the measure of the judicial administrator or the minutes of the 
creditors’ committee. In our opinion, this regulation will lead to the delay of the 
procedure by the abusive use by creditors of these procedural means of recusal. 

Of course, any law is perfectible, and the practice will outline over time 
the rules of insolvency in the most practical and efficient way. 

In addition to being an absolutely essential change and demanded by the 
current socio-economic context, in full health, economic and social crisis, the law 
approving and amending GEO 88/2018 also creates the basic legislative frame-
work necessary to transpose internally the new EU Directive on preventing re-
structuring framework, second chance and debt relief, the states being required to 
implement it by July 2021. 

We cannot deny that these changes represent a major step towards the 
legislative reform in the field of insolvency at national level, which put an end to 
abusive forced executions by ANAF over a period of more than one year. The 
current socio-economic context calls for more fiscal transparency and more soli-
darity. However, the fiscal perspective and the influence of the tax authorities 
with insolvency remain a very serious problem of incompatibility that must be 
solved. Of course, the state of emergency, followed by the state of alert, declared 
in Romania against the background of the coronavirus pandemic “numbed” in-
cluding the fiscal regime, which offered a “breather” to debtors in financial diffi-
culty. At this moment of research and evocation of normative texts, the situation 

 
13Art. 61 par. (1) – „In order to fulfill his attributions, the judicial administrator will be able to 
appoint specialized persons such as lawyers, chartered accountants, evaluators or other specialists. 
The appointment and level of remuneration of these persons will be subject to the approval of the 
creditors’ committee if they are paid from the debtor’s property or will be subject to cost standards 
established by the National Union of Insolvency Practitioners in Romania, according to Govern-
ment Emergency Ordinance no.86/2006, republished, with the subsequent amendments and com-
pletions, in case they will be remunerated from the liquidation fund constituted according to the 
provisions of art. 39 par.(4)”. 
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of Romania and of all states is uncertain anyway, economic evolution and social 
evolution are paralyzed and the inevitable global economic crisis that will follow 
will certainly impose new measures of legislative reform both in insolvency law 
but also of other special rights, including fiscal law, which has already been 
stopped from the far too aggressive “adventure” of recovering budget receivables 
and obligations. 

As a consequence, Law no. 55/2020 was the start of the legislative reform 
of the insolvency matter, as a large part of the measures ordered during the alert 
state were subsequently taken over by Law no. 127/2013 approving Government 
Emergency Ordinance no. 88/2018 for amending and supplementing some nor-
mative acts in the field of insolvency and other normative acts, which gave them 
the final character in the Insolvency Code, regardless of the existence or not of 
the alert state, more precisely the increase of the threshold value from Lei 40,000 
to Lei 50,000 for both creditors and debtor, the impossibility of current creditors 
to initiate parallel forced executions against the debtor, while retaining the right 
to request bankruptcy, as well as eliminating the condition that the tax liability 
does not exceed 50% of the total debts so that the debtor can request the opening 
of insolvency proceedings. 

In essence, the overall reform of the Insolvency Code was urgent and 
absolutely necessary, the Romanian legislator intervening with major and sys-
tematic amendments to Law no. 85/2014 on insolvency prevention and insol-
vency procedures, at a time when the economic situation is going through the 
hardest tests and obviously requires legislative changes at all levels, not just at 
the macroeconomic level. Or, if the legislator would have been strictly limited to 
the alert period, the effects of Law no. 55/2020 would have been almost null. 
Why do we invoke this? Because after the state of alert, the debtors obviously 
affected by this period would have faced a wave of forced executions started by 
current creditors. Because the debtors who have reached the insolvency threshold, 
even if they did not request during the state of emergency or do not request during 
the alert state the entry in the insolvency procedure, considering that this obliga-
tion has been suspended, will be obliged to request it as soon as possible in the 
future and, therefore, they need a favourable legal framework, which will give 
them the chance to reintegrate into the economic circuit. Until the entry into force 
of Law no. 113/2020, however, we consider that the most important contribution 
of Law no. 55/2020 in the field of insolvency was to annihilate the effects of GEO 
no. 88/2018. 

 
3. Perspectives of a more “profound” legislative reform on insol-

vency in response to the health, social and economic crisis generated by 
Covid-19. Aspects of comparative law 

 
The economic crisis has caused waves of insolvency on all continents. 

Major economies have prepared to face them in very different ways. In fact, 
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Deutsche Welle published an analysis of the means and strategies by which the 
most important countries in Europe intend to keep companies above the waves of 
insolvency.14 Also, INSOL International together with the World Bank Group 
made a Report15 - „Corporate Insolvency: Responses in Times of Covid-19: Re-
port”, which presents the different responses of governments to the crisis gener-
ated by Covid-19, some faster, others later. For example, Italy, Spain and Turkey 
have actually suspended the right of creditors to initiate insolvency proceedings 
during the same period, a measure recently also announced by India. Berlin has 
radically simplified insolvency law, and the USA are “injecting” money into the 
economy by adopting a package of laws in the context of the pandemic, under the 
name Coronavirus Aid, Relief and Economic Security (CARES). This package of 
laws has as major objective to support businesses affected by the Covid-19 crisis 
and includes incentives of about $ 2 billion, the largest economic stimulus in US 
history. There is a strong emphasis on supporting small and medium-sized enter-
prises, for which support is extended through the Small Business Administration 
(SBA) loan program and the Paycheck Protection Program (PPP), based on a plan 
by which SMEs set out how to integrate incentives as a long-term strategy, a 
strategy that will allow the applicant to “navigate” through this crisis. At the same 
time, countries such as Australia or Singapore, which draw inspiration heavily 
from the legal regime implemented by the United Kingdom, have suspended the 
provisions on liability for insolvency, except for fraudulent acts committed by 
directors. Colombia, for example, has greatly reduced the length of procedural 
deadlines, practically simplifying the procedure itself, which we are proposing 
too, at least for SMEs. In many countries, due to the rules of social blockade or 
distancing, judicial activity has been temporarily suspended or severely re-
stricted. Thus, many jurisdictions have adopted electronic tools to manage trials, 
including insolvency proceedings, in view of the increasing number of insolvency 
proceedings due to the Covid-19 crisis. The sample countries in adopting or in-
creasing the use of electronic tools during the Covid-19 periods are Australia, the 
British Virgin Islands, Canada, China, Hong Kong, India, New Zealand, Singa-
pore, the United Kingdom and the United States.  

The reality is the same, as evidenced by the report by Insol International 
in collaboration with the World Bank Group, namely that high-income countries 
have allowed themselves to implement broader and faster responses than middle- 
and low-income economies in response to Covid-19 crisis. However, there are 

 
14 Bogdan Cojocaru, „Criza economică a provocat valuri de insolvenţe pe toate continentele” - 
https://www.zf.ro/business-international/criza-economica-provocat-valuri-insolvente-toate-conti-
nentele -19469374, date of last accessing 02/11/2020. 
15 INSOL International - World Bank Group Global Guide - Aurelio Gurrea-Martinez, Simon Bro-
die and Pooja Mahajan, „Corporate Insolvency: Responses in Times of Covid-191: Report” - 
http://insol-techlibrary.s3.amazonaws.com/a8d909e7-532c-489a-b7fb-3a05cc15377a.pdf?AWSA 
ccessKeyId=AKIAJA2C2IGD2CIW7KIA&Expires=1595403544&Signature=WGG-
giLZ%2Baksnn7X%2BfqhbwEYuBWw%3D, date of last accessing 02/11/2020. 
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exceptions. For example, while Colombia has implemented one of the most ex-
tensive packages of measures, the United Kingdom has not implemented major 
reforms. At the same time, it has been found, for example, that many high-income 
countries do not promote the use of electronic tools (e.g. Germany, Spain), unlike 
many of the countries, although with middle income, which have managed to 
adopt this strategy. (e.g. India). 

Indeed, factors affecting the intensity of responses to the insolvency pan-
demic crisis may include the country’s legal and institutional framework, such as 
related laws like contract law, trade companies, labor law, or the predominant 
types of companies in the country. (e.g. small or large enterprises, state-controlled 
companies versus companies controlled by private actors), but also factors such 
as the degree of development of the rescue culture at national level and the extent 
to which extrajudicial mechanisms are promoted and applied, the existence and 
intensity of the package of economic and financial measures taken to deal with 
the Covid-19 crisis, for example, the economic and financial support provided by 
the government), but also the overall impact of Covid-19 in the country. 

At national level and in the current socio-economic context, as well as in 
addition to the measures provided by Law no.55/2020, we propose, de lege 
ferenda16, greater relaxation of insolvency regulations and deeper reform in order 
to support giving second chance to debtors, in the sense of:  

1. increase of the threshold value over 50,000, considering the entry into 
force of Law no.113/2020 which finalizes this threshold in the Insolvency Code 
for both debtors and creditors and regardless of the context of an alert/emergency 
state. Or Law no.55/2020 is intended to be a law that brings additional, special 
protection measures. In our opinion, the threshold value should only be increased 
by creditors, so that the debtor has the chance to benefit from the application of 
insolvency law and during the alert period, as far as he deems appropriate; 

2. the extension of protection measures for all categories of debtors, not 
only for those who have totally or partially discontinued their activities as a result 
of measures ordered by the authorities to prevent the spread of the virus. In the 
end, the “wave effect” will be felt in all sectors of activity, whether we are talking 
about HoReCa, agriculture or production. In fact, proving these conditions has 
made it very difficult for debtors to access certain facilities. Moreover, the effects 
always occur in a chain, in this way, although some professionals cannot prove 
the financial difficulty at the moment when they would consider it opportune to 
benefit from a special norm, the effects will surely be felt in the shortest time and 
the idea is to prevent. By the way, in jurisdictions such as Australia, Bulgaria, 
France, India, Italy, Portugal and Spain, special insolvency measures, regulated 
in response to the Covid-19 crisis, apply to all companies. In other jurisdictions, 

 
16 We mention that some of these proposals de lege ferenda are widely developed in the content of 
the doctoral thesis with the title ,,The effects of insolvency on the economic and social environment 
in Romania in the context of globalization”, publicly defended on 15 September 2020 by PhD Stu-
dent Ilie Diana Maria, under the scientific coordination of Professor Ionel Didea. 
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such as Germany or Romania, the measures mainly target companies signifi-
cantly affected by Covid-19. 

3. generalization of the condition regarding the proof of negotiation on a 
payment agreement by creditors requesting the opening of insolvency proceed-
ings, not only in the case of debtors who have ceased their activity totally or par-
tially as a result of the Covid pandemic. This proposal derives, moreover, from 
the previous one and should be taken over by Law no.85/2014 so as to promote 
insolvency prevention procedures, both creditors and debtors bending, all the 
more so in the conditions in which this becomes an obligation, on the preliminary 
negotiations and on the advantages of preventing an insolvency. The measures 
would lead to increasing the visibility of prevention procedures in the business 
environment, to the development of the negotiation culture, but also to the devel-
opment of financial education. In fact, Law no.113/2020, which practically com-
pletes the Insolvency Code, expressly introduces in the insolvency procedure the 
instrument of the payment agreement, having the role of promoting such extra-
judicial agreements. Countries such as Australia, China, Hong Kong, India, Ma-
laysia and Singapore have placed great emphasis during this period on out-of-
court agreements involving debtors significantly affected by Covid-19; 

4. the possibility of suspending for a period of at least 6 months the pay-
ment obligations resulting from the reorganization plan or rescheduling the pay-
ments by modifying the reorganization plan based on a decision of the syndic 
judge and without the need for the consent of all creditors (on the principle class 
cram-dawn proposed by the new EU Directive 1023/2019). Moreover, the imple-
mentation of special measures during the alert period needs to be considered in a 
broader context, over a period of time that would really allow their adoption to 
reach its finality.  

For example, in countries such as Spain and Turkey, many of these spe-
cial measures apply only during the state of emergency/alert, while in countries 
such as Australia, Germany, Italy and Singapore, the measures have been explic-
itly adopted for extended periods. These periods range from six months (e.g. Aus-
tralia17, Germany, Singapore), with the possibility of being extended up to one 
year (e.g. Germany, Singapore), or even up to two years (e.g. Columbia); 

5. providing special support to insolvent debtors through appropriate fi-
nancing programs, as well as providing free and state-supported guidance and 
counseling. For example, in many jurisdictions around the world, creditors who 
offer new financing to insolvent debtors enjoy a high priority on repayment. This 

 
17 These measures are being supported in Australia to ease pressure on directors who continue to 
struggle to adapt to the economic impact of the pandemic and to allow companies to continue tra-
ding. However, experts say the risk is that these measures will perpetuate the existence of so-called 
“zombie companies” and divert decision-makers’ attention from the substantial structural insol-
vency reforms so necessary to support a viable economic recovery - Scott Atkins and Kai Luck, 
„The ‘false comfort’ of extended temporary insolvency law measures and the need for deeper struc-
tural reform”, Australia | Publication | September 2020, INSOL International News Update Sep-
tember – Issue No. 9 - https://www.insol.org/, last accessed on 30 September 2020. 
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internal priority of financing the insolvent debtor has also been created in our 
internal system, but in countries such as the United States, Singapore, this super-
priority is to allow the new creditor who financed during the Covid pandemic to 
be sufficient even before the procedural, administrative costs. Even Colombia has 
decided to implement such a financing scheme to rescue insolvent debtors similar 
to the one in the United States and Singapore. 

6. the suspension of the creditors’ right to request the passage to bank-
ruptcy or the modification of the condition regarding the exigibility of the debt, 
currently of 60 days, by increasing it to at least 120 days; 

7. regulation of a simplified insolvency regime, in particular by providing 
SMEs with simplified reorganization procedures and other options for their 
timely rescue, and aimed at simplifying the formalities for notifying, filing and 
proving claims and approving reorganization plans, the provision of standard 
templates, programs and forms, the use of electronic means, as well as reduced 
costs, public aid and shorter deadlines but also limited reasons for their extension, 
measures recently proposed by UNCITRAL, which are more in progress with the 
Draft law on a simplified insolvency regime for micro-enterprises (MSE insol-
vency). The latter project was discussed at the 56th meeting of Working Group V, 
held in Vienna on 2-5 December 2019 and was on the proposed agenda for the 
May 2020 session held in New York18, to support any final changes following the 
revision of the 56th meeting of Working Group V. For example, countries such as 
Brasil19 proposed the implementation of simplified insolvency rules for SMEs. 
Also, in the United States, the legislator has raised the threshold for access to 
simplified insolvency rules recently enacted by the 2019 Small Business Reor-
ganization Act, which we talked about in previous chapters. We consider it ap-
propriate to point out in this context that the USA are always one step ahead, with 
President Trump recently signing the Small Business Reorganization Act, this 
reorganization law dedicated to small businesses coming into force on 22 Febru-
ary 2020. The new procedure is regulated in Subchapter V under Chapter 11 of 
the United States Bankruptcy Code, giving small businesses with liabilities not 

 
18 According to the official website of UNCITRAL, the 57th session of Working Group V: Insol-
vency Law to be held from 11-14 May 2020 in New York has been postponed to 07-10 December 
2020 - Vienna - online – „Alert: Due to the Coronavirus (COVID-19) situation, the March, April 
and May sessions of UNCITRAL Working Groups I, III, IV, V and VI had to be postponed until 
further notice”, https://uncitral.un.org/en/working_groups/5/insolvency_law, date of last accessing 
02/11/2020. 
19 Mattos Filho, Veiga Filho, Reform of Brazilian Judicial Reorganization and Bankruptcy Law is 
approved by the house of representatives, 09/09/2020, „INSOL International News Update” Sep-
tember, Issue No. 9, https://www.insol.org/, last accessed 30 September 2020. On 26 August 2020, 
a draft law was approved amending the significant provisions of the Brazilian Law on Judicial 
Reorganization and Bankruptcy, currently in force - Law no.11.101/2005, draft law that stands out 
by supporting the debtor’s financing and ensuring additional liquidity, promoting mediation but 
also the alternative judicial reorganization plan that can be proposed by creditors and that can re-
place the one proposed by the debtor when it is rejected by the creditors’ meeting. 
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exceeding $ 2,725,625 the opportunity to reorganize through a simplified proce-
dure, between three to five years, supervised by a “permanent agent” who coor-
dinates the review of the company’s financial condition and business operations, 
reports any fraud so as to ensure that distributions are made in accordance with 
the reorganization plan to which the creditors have also adhered. At the same 
time, Australia’s innovative response to the pandemic includes plans to adopt key 
aspects of US Chapter 11 bankruptcies to introduce an efficient and cost-effective 
insolvency procedure for small businesses struggling to survive the current cri-
sis.20  

We note how efforts are being made at international, regional and na-
tional level to find solutions tailored to the specific needs of SMEs in financial 
difficulty, given the wide impact of SME insolvency on job retention, supply 
chain, entrepreneurship and economic and social well-being of society. The so-
lutions sought are aimed at enabling SMEs that deserve to remain in the labor 
market, retaining their knowledge and skills and restarting entrepreneurial activ-
ities and building on past lessons. However, it is left to policy makers in each 
jurisdiction to determine whether the insolvency regime meets the needs of 
SMEs. Now more than ever, policymakers can consider including a simplified 
insolvency regime in our legal framework, either by adapting features of the 
standard insolvency law or by establishing a separate simplified insolvency re-
gime. We appreciate that it would be appropriate to regulate a special procedure 
that will be included, practically absorbed by the Insolvency Code, and will thus 
relate to the guiding principles of this normative act.  

At the same time, we feel the need to emphasize that this simplified pro-
cedure should focus on reorganization as a matter of priority and focus on dis-
charge, early settlement of financial difficulties for SMEs, regardless of the legal 
structure of their economic activities and whether or not it works to make a profit. 
Legislative reform should also provide for a simple mechanism to sell the assets 
of the SME debtor, if necessary, to distribute the proceeds to creditors and to 
liquidate the business. At the same time, caution is needed against the premature 
liquidation of viable SMEs. Thus, simplified reorganization procedures and other 
options for the timely rescue of viable SMEs should be provided. Moreover, ac-
cording to a survey published on 22 October 2020, by the consulting firm McKin-
sey21, according to Reuters, more than half of Europe’s SMEs, which together 
provide jobs for two-thirds of the continent’s employees, fear going bankrupt in 
the next 12 months; 

8. creating more restructuring frameworks, as we find in other states.  
For example, the new Polish legislative development opts for multiple modes of 

 
20 David Lawton, INSOL International News Update, October 2020, Issue No. 10, https://www.in-
sol.org/, last accessed 30 September 2020. 
21 McKinsey, “Half of European companies are afraid of going bankrupt in the next 12 months”, 
22 October 2020 - https://financialintelligence.ro/mckinsey-jumatate-dintre-firmele-europene-se-
tem-ca-vor-da-faliment-in-urmatoarele-12-luni/, last accessed on 03/11/2020. 
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restructuring, similar to the United Kingdom, which may be alternatives for ju-
risdictions that know only one type of reorganization procedure (such as Hun-
gary). Thus, in 2016 Poland adopted a separate status, following an analysis of 
Chapter 11 of the US regulated insolvency law and the relevant French law (also 
inspired by US law) and introduced four distinct types of restructuring procedures 
in the place of one. The European Parliament asserts that more alternatives are 
becoming a better formula for spreading the rescue culture, as business people 
can choose, and the possibility of choice itself seems to be a panacea against the 
fear of bankruptcy and stigmatization. Belgium has also seen a sharp rise in in-
solvency, with a Code of Economic Law already being regulated in this country, 
which encompasses what is called Book XX and insolvency field. For example, 
the Belgian legal system offers today the possibility to approach three forms of 
judicial reorganization, namely the reorganization by mutual agreement. („Réor-
ganisation par accord amiable”), reorganization by collective agreement („Ré-
organisation par accord collectif”) and reorganization by transfer („Réorganisa-
tion par transfert”)22; 

9. Last but not least, we believe it is time to promote a lot and implement 
in advance, before it is too late, Directive (EU) 2019/1023 on preventive restruc-
turing frameworks, on discharge of deft and disqualifications, and on measures 
to increase the efficiency of procedures concerning restructuring, insolvency and 
discharge of debt, and amending Directive (EU) 2017/1132 (Directive on re-
structuring and insolvency), although Romania, like the other Member States of 
the European Union, has the obligation to implement this normative act until 17 
July 2021, with certain exceptions. This is the way to prevent chain insolvencies 
of all economic operators who are currently facing major financial difficulties. 
Especially in the current context, the Directive represents an opportunity to take 
advantage of the chance of harmonization in the sense of a rescue culture through 
a legislative reform of the insolvency institution, with a focus on preventive re-
structuring frameworks. One of the elements that seems to be emphasized at the 
level of the European Union is the encouragement of out-of-court agreements, 
those out-of-court transactions, thus using the attempt to restructure out of court 
and before the fateful word “insolvency” is pronounced. These transactions rep-
resent attempts to stabilize the receivables and restructure the activity by mas-
sively inviting to negotiation the creditors who hold the majority of receivables, 
the control ones, in our legislation being regulated but too little promoted and 
developed in this sense the ad-hoc mandate and the arrangement with creditors. 
The Directive is an ambitious effort to shift the focus of insolvency schemes to 
early restructuring. It is, however, a minimal harmonization measure and will not 
result in a uniformly applicable restructuring approach across the EU. However, 
the flexibility of the Directive and the fact that it is based on high-level concepts 

 
22 Cedric Alter, Zoe Pletinckx, „Depistage, mesures provisoires et reorganisation judiciaire (nou-
velles dispositions)”, in Alter C. (coordinateur), „Le nouveau livre XX du Code de droit economique 
consacre a l’insolvabilite des entreprises”, Larcier, Bruxelles - Belgia, 2017, pp. 133-152. 



Innovation and Development in Business Law                                                                 130 
 

and principles, makes it useful as a source of inspiration even for non-EU coun-
tries, which are considering a long-term reform in insolvency to support busi-
nesses. And thus, such reforms are urgently needed. 

However, we must take into consideration the fact that the degree of har-
monization achieved by an EU Directive depends on how it is transposed into the 
national laws of the Member States, all the more so as the Directive sets only 
minimum standards for preventive restructuring frameworks, discharge of debt 
and insolvency proceedings. However, we consider this to be a prudent approach, 
given the extremely diverse nature of restructuring and insolvency proceedings, 
as well as the various stages in the development of insolvency regimes in different 
Member States. In our opinion, a real measure to standardize the provisions on 
insolvency at EU level would really materialize by adopting a Regulation on re-
structuring frameworks and second chance, in addition to the existing one, but 
which mainly concerns cross-border actions and competence of courts. Such di-
rectly applicable regulation would, however, be slightly sensitive in approach, as 
Member States are not yet prepared at national level to give a unitary equation.  

The transposition of the Directive would not be enough without a major 
legislative reform at national level, and the first step was made with the entry into 
force of Law no.113/2020. Moreover, at first sight, we could even say that our 
domestic insolvency law largely complies with the requirements of the new Di-
rective, by benefiting from preventive restructuring frameworks, the application 
of the principle of „debtor in possession” or retaining the right of disposal over 
the business, the super-priority of claims representing new financing, etc. How-
ever, we have found that these multiple mechanisms and instruments offered by 
insolvency law are not functional, have not reached their finality, but have re-
mained at the theoretical stage, which is why the challenge of implementing the 
Directive will be even greater, as it is necessary identifying the cause for which 
it does not really work, and in our opinion, changing direction means changing 
our custom and culture in this case. 

It is concluded that all these measures involve support and promotion. 
We need financial education and specialized counselling for such rules to reach 
their finality. For example, how many of the debtors, especially SMEs, know the 
benefits of Government Ordinance no. 6/2019 on the establishment of tax facili-
ties23? This normative act created a special mechanism for debt repayment sched-
ule and exemption of debts regarding some interests and penalties of the outstand-
ing tax obligations at the end of 2018, with the effect of “resuscitation” of the 
enterprises on the border with insolvency. And we would like to mention this 
Ordinance precisely in the idea that it is very topical, the deadlines for requesting 
restructuring being extended countless times. Thus, art. 22 recently modified24 

 
23 Published in the Official Gazette no. 648 of 5 August 2019. 
24 On the grounds of the Emergency Ordinance no.181 of 22 October 2020 on some fiscal and 
budgetary measures, for the modification and completion of some normative acts, as well as for the 
extension of some terms, published in the Official Gazette no. 988 of 26 October 2020. 
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stipulates that the debtor may submit to the competent tax authorities the request 
for restructuring the budgetary obligations, together with the restructuring plan 
and the test of the prudent private creditor, until 30 June 2021, under penalty of 
preclusion. Of course, if we refer to a compatibility between the insolvency pro-
cedure and the restructuring procedure established by Ordinance no. 6/2019, we 
find that the two are excluded, art. 2 of the Ordinance establishing as a condition 
for accessing the restructuring procedure precisely that the debtor is not in the 
insolvency procedure according to Law no.85/2014 on insolvency and insolvency 
prevention proceedings. However, we must refer to this normative act primarily 
as a legal instrument that allows the prevention of insolvency. Moreover, we con-
sider that this tax procedure can be assimilated to the kind of “pre-packed” agree-
ment, respectively a kind of out-of-court restructuring agreement concluded be-
tween the insolvent debtor and the tax creditor, which is not a novelty in use as a 
tool to rescue and avoid insolvency proceedings. It seems that the mechanism is 
even more and more encouraged in domestic legislation. On the other hand, their 
efficiency of these quasi-judicial techniques, as well as in attempts to restructure 
and save the debtor’s business before it reaches insolvency and to avoid the 
stigma of insolvency can be maximized if these agreements are mediated by a so-
called crisis manage, in this case the ordinance imposing the analysis performed 
by an independent expert. 

   
4. Conclusions 
 
The prospects for economic recovery remain very uncertain and depend-

ent on this virus that will remain in history, on the policies implemented and on 
the culture of each state. The Covid-19 pandemic has rewritten the rules of global 
macroeconomic policy and we are currently witnessing a significant innovation 
in monetary and tax policy. From the perspective of this subject matter, according 
to the Coface Barometer25 from the second quarter of 2020, corporate insolven-
cies will increase by a third globally in 2020 and 2021, compared to 2019, at 
international level producing the largest increase in insolvencies from 2009 to 
date: + 25% in 2020, while nationally the downward slope of insolvencies in the 
last two years (-21.5% in 2019 and -8.8% in 2018) has already changed its mean-
ing. The management of these interdependent crises implies an acute need for 
expertise, coordination and legislative harmonization, as a global effort to iden-
tify alternative solutions, in this sense a particularly important role being demon-
strated by European and international bodies, as a “stimulus” not only informa-
tional for practice at national level. As the IMF warns, “decision-makers must do 
whatever it takes to control the pandemic and its economic consequences and not 
prematurely withdraw support measures to avoid mistakes made during the 2008 

 
25http://www.coface.ro/Stiri-Publicatii/Stiri/Barometru-Coface-Q1-2020-COVID-19-se-prefigu 
reaza -o-crestere-brusca-a-insolventelor-la-nivel-global, last accessed on 03/11/2020. 



Innovation and Development in Business Law                                                                 132 
 

financial crisis”26. This involves primarily the effort to ensure liquidity, espe-
cially for SMEs, but also to keep companies as healthy as possible in business. In 
fact, on 1 September 2020, the European Bank for Reconstruction and Develop-
ment (EBRD)27 launched an insolvency assessment in terms of formal business 
reorganization procedures in partnership with UNCITRAL, the International De-
velopment Law Organization, INSOL Europe and INSOL International and in 
cooperation with the European Commission. Evaluations are at the heart of the 
EBRD’s efforts to encourage investor-friendly, transparent and predictable legal 
environments, and in the current economic environment, the EBRD’s assessment 
is becoming very important. These are regularly carried out by the EBRD’s legal 
transition team in commercially important legal areas to help highlight areas 
where a country’s legal or institutional framework needs to be improved.  

At the national level we need a reconfiguration of insolvency standards 
and principles, but more than that, we need a change in the perception of the 
insolvent debtor, a vision related to the essence of our culture strongly imprinted 
by the idea of unforgivable bankruptcy. How is the insolvent debtor viewed in 
society? What are its chances for recovery and reintegration into the economic 
circuit? How much is the debtor affected by the stigma of bankruptcy? What is 
the psychological impact and how to combat and change perception in our culture 
compared to other legal systems? How can we improve these shortcomings and 
shape our culture by reforming the internal regulatory framework? The reality is 
that the society does not yet have the necessary maturity to apply and manage this 
insolvency mechanism according to the real intended purpose. Especially since 
the goal changes its perspective, not being a purely economic one, but a strong 
one imprinted by the social context.  

Whether or not we embrace the “new normal”, the pandemic certainly 
becomes a context and a pretext for re-evaluating all national, regional and inter-
national legal instruments, but also for “social reconstruction” in the sense of re-
orienting towards the values of humanism. As we prepare for the coming months 
of COVID and its ongoing consequences, we believe that such proposals, per-
spectives and analyzes, especially of comparative law, become opportune to in-
spire at least the level of temporary legislative reform solutions in the field of 
insolvency. Let’s try to meet this global challenge28 with minimal effort to accept 
change, empathize, identify an overall balance, trust each other but also manage 
a dialogue based on common values, at least at EU level, so that the economy and 
society overcome this major obstacle of the evolution of humanity. 

 
26 McKinsey: “Half of European companies fear they will go bankrupt in the next 12 months”, 22 
October 2020 - https://financialintelligence.ro/mckinsey-jumatate-dintre-firmele-europene-se-tem-
ca-vor-da-faliment-in-urmatoarele-12-luni/, last accessed on 03/11/2020. 
27 Catherine Bridge Zoller, Senior Counsel, EBRD, „Covid-19 – A Nucleus for Significant Reform” 
-https://www.insol-europe.org/news/details/new-ebrd-insolvency-assessment-on-business-reorga-
nisation, last accessed on 01/11/2020. 
28 OECD - „Tackling coronavirus (COVID-19) - Contributing to a global effort” - https://www. 
oecd.org/coronavirus/en/, last accessed on 02/11/2020. 



Innovation and Development in Business Law                                                                 133 
 

 
Bibliography 
 

1. Adrian Pușcașu, Probleme fiscale generate de implementarea unui plan de re-
organizare care prevede reducerea creanțelor. Soluția specialistului CITR, Ju-
ridice.ro - https://www.juridice.ro/409277/probleme-fiscale-generate-de-imple-
mentarea-unui-plan-de-reorganizare-care-prevede-reducerea-creantelor-solutia-
specialistului-citr.html. 

2. Aurelio Gurrea-Martinez, Simon Brodie, Pooja Mahajan - INSOL International 
– World Bank Group Global Guide, „Corporate Insolvency: Responses in Times 
of Covid-191: Report” - http://insol-techlibrary.s3. amazonaws.com/a8d909e7-
532c-489a-b7fb-3a05cc15377a.pdf?AWSAccessKeyId=AKIAJA2C2IGD2CI 
W7KIA&Expires=1595403544&Signature=WGGgiLZ%2Baksnn7X%2Bfqhb 
wEYuBWw%3D, last accessed on 30 September 2020. 

3. Bogdan Cojocaru, Criza economică a provocat valuri de insolvenţe pe toate con-
tinentele” - https://www.zf.ro/business-international/criza-economica-provocat-
valuri-insolvente-toate-continentele-19469374, last accessed on 02/11/2020. 

4. Catherine Bridge Zoller, Senior Counsel, EBRD, Covid-19 – A Nucleus for Sig-
nificant Reform - https://www.insol-europe.org/news/details/new-ebrd-insol-
vency-assessment-on-business-reorganisation, last accessed on 01/11/ 2020. 

5. Cedric Alter, Zoe Pletinckx, Depistage, mesures provisoires et reorganisation 
judiciaire (nouvelles dispositions), in Alter C. (coord.), Le nouveau livre XX du 
Code de droit economique consacre a l/insolvabilite des entreprises, Larcier, 
Bruxelles, Belgium, 2017. 

6. David Lawton, INSOL INTERNATIONAL - News Update - October 2020 | IS-
SUE NO. 10 - https://www.insol.org/, last accessed on 30 September 2020. 

7. Diana Maria Ilie, scientific coordinator Prof. univ. dr. Ionel Didea, The effects of 
insolvency on the economic and social environment in Romania in the context of 
globalization, doctoral thesis publicly defended on 15 September 2020 - 
https://www.utm.ro/scoala-doctorala-domeniul-drept/, last accessed on 30 Sep-
tember 2020. 

8. Mattos Filho, Veiga Filho, Reform of Brazilian Judicial Reorganization and 
Bankruptcy Law is approved by the house of representatives – 09.09.2020 - IN-
SOL International News Update September – Issue No. 9 - https://www.in-
sol.org/, last accessed on 30 September 2020. 

9. McKinsey: “Half of European companies fear they will go bankrupt in the next 
12 months”, 22 October 2020 - https://financialintelligence.ro/ mckinsey-juma-
tate-dintre-firmele-europene-se-tem-ca-vor-da-faliment-in-urmatoarele-12-luni/ 
last accessed on 03/11/2020. 

10. Mircea Duțu, Dreptul înainte și după criza COVID-19. Spre un „drept al coro-
navirusului”?, published on the Universul Juridic portal, 03 August 2020 - 
https://www.universuljuridic.ro/dreptul-inainte-si-dupa-criza-covid-19-spre-un-
drept-al-coronavirusului/, last accessed on 01/11/2020. 

11. Scott Atkins, Kai Luck, The ‘false comfort’ of extended temporary insolvency 
law measures and the need for deeper structural reform, Australia | Publication 
| September 2020, INSOL International News Update September – Issue No. 9 - 
https://www.insol.org/, last accessed on 30 September 2020. 



Innovation and Development in Business Law                                                                 134 
 

12. V. Pătulea, „Principiile Generale de Drept al Contractelor”, University Pub-
lishing House, Legal and Administrative Sciences Collection, Bucharest, 2015. 

   
 
 

 
 
 
 
 
 



  

Considerations on the Admissibility of the Creditor’s Claim 
in the Insolvency Procedure 

 
Lecturer Cristina COJOCARU1 

 
  Abstract 
 According to the law, the holder of claims born prior to the opening of the in-
solvency proceedings, who does not submit the application for admission of the claims 
until the expiry of the period laid down by the law, will be deprived, as regards of those 
claims from the right to be in the debts' list and will not acquire the status of creditor 
entitled to participate in the proceedings. Thus, a claim prior to the opening of insolvency 
proceedings cannot be valued by means of an action brought after the closure of the 
insolvency proceedings, since its recovery could only be made in the context of the pro-
cedure provided for by the special law. This article aims to highlight the most important 
aspects on this subject, without claiming of having exhaustively treating the subject. 
 
 Keywords: Romanian business law, insolvency, insolvency proceedings, effects 
of the insolvency. 
 
JEL Classification: K22 
 
 
 1. Introduction 
 
 In the field of insolvency2, the Romanian framework has been constantly 

updated, in order to be in line with the European regulations and with the changes 
in the Romanian society. On the other side, the changes have been made within 
certain limits showing that the predictability of the law is still met. Furthermore, 
an insolvency procedure started under the former legal provisions continues until 
the end of the procedure, although the new legal provisions have been enforced. 
Since the main effects of the insolvency did not change in time, regardless the 
legal provisions in force, I will not refer in the paper to specific articles of law, 
but I will consider only the general aspects which have not suffered major 
changes in time.  
 One of such general aspect is that once the insolvency procedure is 

opened, in accordance with to the law, several significant legal consequences 
arise, especially with regard to the insolvent debtor. 
 The procedure itself is not infamous, it is not about the effect on the 

debtor's persons as such, but can affect at his patrimony. As such, these effects 

 
1 Cristina Cojocaru – Faculty of Law, Bucharest University of Economic Studies, Romania, cris-
tina.cojocaru@drept.ase.ro. 
2 See I. N. Militaru, Dreptul afacerilor. Introducere in dreptul afacerilor. Raportul juridic de 
afaceri. Contractul, Universul Juridic Publishing House, Bucharest, 2013, p. 10 ; C. Sararu, Dreptul 
afacerilor. Curs pentru invatamantul economic, A.S.E. Publishing House, Bucharest, 2015, p. 61. 
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will concern the rights and obligations of the debtor, but also the rights that third 
parties have in order to recover their debts.3   
 In order to recover their debts, the law requires that the debtors request 
this under certain conditions and at the same time respect some deadlines so that 
their request for the admission of claims can be admitted. 

Thus, in a case settled by the High Court of Cassation and Justice4, it was 
ruled that a claim prior to the opening of the procedure can be valued only in the 
insolvency proceedings and not through common law. 
 

2. The decision of the syndic judge to open the insolvency procedure 
 

 The syndic judge delivers an interlocutory judgement or sentence on the 
request and will conclude if the legal conditions for opening such a procedure are 
met. 

• In case of the request submitted by the debtor. The syndic judge, finding 
that the legal conditions are met, delivers a decision to open the general proce-
dure. By exception, the syndic judge will open a simplified procedure if the 
debtor requested it or if the debtor does not submit within maximum ten days the 
documents required by law, especially the documents regarding the functioning 
of the company and its activity required by law or the debtor is part of the cate-
gory which is subject to this simplified procedure, based on the legal provisions. 
By interlocutory judgement, the syndic judge will appoint a judicial administra-
tor, and if it is a simplified procedure, a liquidator. Both of them have the obli-
gation to make the notifications provided by the law. It is worth mentioning that 
upon receipt of notifications, the creditors may file an opposition within ten days 
of the notification. If it is found that the debtor is not in a state of insolvency, the 
court will admit the opposition and revoke the interlocutory judgement of the 
opening of the procedure, and if it finds that the debtor is in a state of insolvency, 
the court will reject the opposition.5 

• If the application is submitted by creditors. The syndic judge will verify 
the right to action or the right to request the forced execution regarding the cred-
itor's claims and if the conditions provided by the law are met. The request is 
communicated to the debtor within 48 hours of registration. In order to discour-
age any abuse by creditors, they may be required to lodge a security amounting 
to a maximum of 10% of the amount of the claim. The debtor can file an appeal 

 
3 See St. D. Cărpenaru, Tratat de drept comercial român conform noului Cod civil, Universul 
Juridic Publishing House, Bucharest, 2012, p. 731; GH. Piperea Insolvenţa: legea, regulile, 
realitatea, Wolters Kluwer Publishing House, Bucharest, 2008, p. 490; A Avram, Procedura 
insolvenţei. Efectele deschiderii procedurii. Primele măsuri,  Hamangiu Publishing House, 
Bucharest, 2010 
4 High Court of Court of Cassation and Justice, the IInd  Civil Section, Decision no. 1395 of 16 July 
2020. 
5 See E. Tănăsică, Deschiderea procedurii insolvenţei la cererea creditorilor. Contestaţia 
debitorului, RDC no. 4/2008, p. 28. 
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that will be resolved by the syndic judge6. By its sentence, the court will order 
the opening of the insolvency if it is found that the debtor does not contest and 
wants to reorganize the activity, or his appeal has been rejected. The court, by its 
sentence, will designate a judicial administrator and a liquidator, respectively, if 
it is a simplified procedure, which will introduce the notifications provided by 
law. 
 

3. The effects of the opening of the insolvency procedure 
 

 The effects of the opening of the insolvency procedure, in general, con-
cern the relations that the debtor has towards the company as well as the regime 
of judicial and extrajudicial actions through which the creditors can recover their 
claims. 
 Thus, once the insolvency procedure is opened, the debtor loses the right 
of administration, if he has not declared in accordance with the law his intention 
to reorganize. This effect also carries the name of “divestiture” of the debtor7. 
 This effect of divestiture of the debtor concerns the assets from its patri-
mony at the date of opening the procedure as well as those subsequently acquired, 
except for those provided by law. The debtor remains the owner of his assets, 
they being only unavailable for the debtor with aim to cover the creditors' claims. 
 Thus, the right to manage the company passes to the judicial administra-
tor or the liquidator respectively. 
 Another effect of the opening of the procedure is that of suspending the 
judicial or extrajudicial actions for the satisfaction of the claims on the debtor or 
his assets, as well as the measures of forced execution on his goods. 
 As such, such an effect has the role of protecting the collective interests 
of creditors and any claims against debtors can be done only within the common 
procedure regulated by the special law. 
 There is also an exception in this case, namely if the creditor is the holder 
of a claim secured by mortgage, pledge, or other real estate security or right of 
retention, in which case the syndic judge may lift the suspension of actions and 
immediate recovery of claims on that property if the value of the object of the 
guarantee is covered by the total value of the debts guaranteed with that good8. 

If these actions are suspended, their holders must be protected in their 
own rights, so that another effect of the opening of insolvency proceedings is that 
of the suspension of the course of the prescription on the actions for the realiza-
tion of the debtor's claims. 

 
6 See V. Godârcă Herlea, Probleme teoretice şi practice privitoare la deschiderea procedurii 
insolvenţei, RDC no. 9/2006, p. 76. 
7 St. D. Cărpenaru, Procedura reorganizării şi lichidării judiciare, Atlas Lex Publishing House, 
Bucharest, 1996, p. 92. 
8 I. Adam, C. N. Savu, Legea procedurii insolvenţei. Comentarii şi explicaţii, C. H. Beck Publishing 
House, Bucharest, 2006, p. 332. 



Innovation and Development in Business Law                                                                 138 
 

 Also, once the procedure is opened, the accessories of the claims, i.e. the 
interests, surcharges and penalties for any kind of expense, are suspended. This 
effect does not exempt from updating the claims in money9. The secured receiv-
ables are not exempt either from suspension. 
 In addition, the opening of insolvency proceedings has the effect of sus-
pending the trading on regulated markets of shares issued by the debtor joint 
stock company, which are withdrawn from the market on which it is traded. 
 Another important effect of opening the insolvency procedure concerns 
the regime of the legal acts concluded by the debtor before the opening of the 
procedure. The law differences such effects based on the purpose these legal acts 
were concluded with and their consequences on the debtor’s assets and the inter-
ests of the creditors. Generally, it is about the legal acts concluded by fraud and 
damaging the creditors before three years prior opening the procedure. Such acts 
shall be annulled and not revoked, as a rule. The law describes the conditions for 
their annulment and the terms in which it can be requested. These legal acts may 
include acts between foreign entities not being in legal relationships concluded 
with the debtor, as well as acts concluded by the debtor with entities being in 
legal relationships with him. In both cases, such acts may be annulled in consid-
eration of the presumption that they were concluded by fraud.   
 Furthermore, the legal provisions stipulate a mandatory term for the 
creditors to register their claims in the debt’s list. This period of time is indicated 
by the law as a forfeiture term, which, if it is not observed, extinguishes the right 
of the creditor to participate in the procedure, having as consequence the loss of 
any possibility to recover the debt born before the starting of the insolvency pro-
cedure over that debtor. 
 In the case submitted before the High Court, the plaintiff asked the court 
to oblige the debtor to pay a certain, liquid and due claim, represented by a sum 
of money under civil law, there being the possibility of valuing a claim arising 
before the opening of insolvency proceedings but requested after its closure and 
the reinsertion of the debtor in the economic circuit. 
 The plaintiff therefore claimed that, once returned to the economic cir-
cuit after the closing of the insolvency proceedings, the common law rules apply 
to the debtor and it not subject to the special insolvency proceedings in order to 
recover his claims born even before the insolvency was opened. 
 The court held that the provisions of the insolvency lay become incidents 
whenever this procedure is applied which is special compared to the provisions 
of the Code of Civil Procedure.  
 Any creditor of an insolvent debtor has the obligation to request the reg-
istration in the debts’ list for of his claim, being mandatory to participate in the 
insolvency procedure provided by the insolvency law. 
 The request for admission of claims must be submitted within the time 

 
9 Gh. Piperea, Drept comercial, C.H. Beck Publishing House, Bucharest, 2008, p. 292. 
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limit set in the sentence of opening the insolvency proceedings. This right may 
be also exercised by creditors whose claims are not established by a title, non-
due receivables or receivables affected by conditions. 
 Also, according to the legal text, the holder of claims prior to the opening 
of the procedure, which does not submit the request for admission of claims until 
the expiration of the term provided by law will have extinguished the right to 
register those claims in the debts’ list and will not acquire the status of creditor 
entitled to participate in the procedure. 
 In question being a claim prior to the opening of the insolvency proce-
dure, its recovery could be made only within the procedure stipulated by the in-
solvency law. The claim could be the subject of a claim statement, which could 
be formulated before the registration of the action or during the suspension of the 
trial under the insolvency law in that case. 
 This suspension had been ordered precisely in order to ensure that a uni-
tary, collective, consensual and egalitarian framework was created in which the 
creditors of a common debtor could exercise their rights against the insolvent 
debtor. 
 Under these conditions, the existence of parallel actions with the insol-
vency procedure provided by law would produce uncertainty regarding the debts’ 
lists, which would make it impossible to evaluate the assets and liabilities of the 
debtor's assets, in order to distribute the liquidation result. 
 
 4. Conclusion 
 
 This recent decision delivered by the Romanian High Court aims at cor-
recting an important behaviour of the creditors in insolvency procedure. It under-
lines the purpose of the legal provisions, which is to ensure a transparent and 
collective procedure that deals with the assets of the debtor. Furthermore, it em-
phasises the importance of this procedure for the business environment and the 
fair behaviour of the creditor as prescribed by the law.  
 Thus, in application of the legal provisions, the interpretation of the court 
mobilizes the creditors to act diligently and with celerity in order to be part of the 
procedure, to register their claim in due time and to observe the legal provisions. 
 This way, the stability of the civil legal relationships would be also en-
sured.  
 After the procedure is finalized, the legal provisions do not stipulate any 
other ways or paths to recover debts born before the procedure started and which 
could be followed by a creditor which was not diligent in promoting its interests.  
It is worth mentioning that although the decision concerns an insolvency proce-
dure started on the former legal provisions, this court interpretation delivered 
shall be valid for the current legal provisions as well. 
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 Abstract  
 This study analyses the theoretical and practical aspects relating to a special 
category of occupational accidents, more precisely the occupational accidents aboard 
ships. The International Labor Organization (I.L.O.), while aware of the importance of 
this topic, has issued the Maritime Labor Convention (MLC 2006), ratified by Romania 
through the Law no. 214/2015, ensuring the legal framework for maritime personnel by 
considering the special labor conditions thereof. On the internal level, a series of 
regulations in the Romanian law provide a legal framework in this matter. Among these, 
the Guide of March 19, 2018 is a document for the safe management and health 
protection of seafarers aboard the ships under the Romanian flag, bringing important 
regulations in this field. In this study we will also present the jurisprudential issues 
regarding the occupational accidents aboard ships. The topic is of interest because 
accidents on ships represent a special category of accidents at work. Romania is in a 
leading place in the top of the fatal work accidents at European Union level, as 
EUROSTAT statistics show. Accidents that occurred on board the ships will also be 
presented in the chapter dedicated to the case law of this study, presenting the history of 
shipboard accidents that resulted in the death of six people. The jurisprudence, together 
with the theoretical approach, will lead conclusions relating to the relevant regulations 
in the internal law. 
 
 Keywords: labor accidents, ship, I.L.O. Convention, internal regulations. 
 
JEL Classification: K31, K33 
 
 

1. Introduction 
 
The International Labor Organization (I.L.O.), established under the 

Treaty of Versailles in 1919 is currently under the auspices of the United Nations, 
and is the main international organization that strives to ensure fair labor relations 
between employers and employees. Organized in a tripartite system, on the model 
of social dialogue, from representatives of employees, employers and 
government actors from 187 countries, the I.L.O. has an essential role in 
promoting social dialogue and decent working conditions for female and male 
employees in 187 states that are members of the organization.  

 
1 Florentina Camelia Stoica - Faculty of Law, Bucharest University of Economic Studies, came-
lia.stoica@drept.ase.ro. 
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The employment relationship inevitably involves the subordination of the 
employee to the employer, resulting in a delicate situation for employees, who 
may be abused, so labor law is eminently protective of the employee. 

Over time, given the lobby of multinational companies, this nature of risk 
protection of the laborers has diminished.  

This has come about by regulating new atypical forms of work, which 
allow more flexibility for employers in the relationship with employees, in certain 
important problems for labor relations such as dismissal, duration of individual 
labor contracts. However, we must not forget that employees must be protected 
by as many legal measures as possible, especially those who perform work in 
difficult conditions. In this context, the mission of the International Labor 
Organization is a very important one, because, through the Conventions and 
Recommendations issued, employees acquire a higher level of protection, and 
labor relations are carried out in a fair way. 

The labor issues in the field of maritime industry has required that the 
International Labor Organization pay more attention to maritime personnel in 
terms of the work conditions, the social issues and those referring to health 
protection and occupational safety as well as for the prevention of occupational 
accidents aboard ships.  

Knowing the global nature of the maritime industry and of the insecure 
circumstances in which it carries out its activity, the maritime field is a relatively 
dangerous one in terms of occupational accidents. Thus, the Maritime Labor 
Convention (MLC 2006) of the International Labor Organization establishes a 
minimum set of principles and basic rules applicable to the maritime personnel 
for each member state ratifying this convention in order to reinforce the level of 
protection and safety for this special category of personnel.  

Romania Law no. 214/2015 ratified the Maritime Labor Convention 
(MLC 2006), adopted on 23th of February 2006 in Geneva, at the 94th session of 
the International Labor Organization, as well as the 2014 Amendments to the 
Maritime Labor Convention (MLC 2006), approved at the 103rd session of the 
International Labor Organization in Geneva on June 11, 20143.  

The ratification of this convention represents an argument for ensuring 
the social protection of employees4. 

However, the Convention has been criticized, for among others, not 
satisfactorily regulating the problem of time type of rest for the employees, these 
issues being left to the control crew or companies5. 

From the expression of some fundamental principles such as the freedom 

 
3 Published in Official Gazette of Romania, no. 636, 21st August 2015. 
4 For social protection of workers, see Helen Carr, David Goosey, Law for Social Workers (Paper-
back), Oxford University Press, 2019, p. 78 – 116. 
5 Lavelle, Jennifer. The Maritime Labour Convention 2006: International labour law rede-
fined (PDF), http://www.seacurus.com/newsletter/Seacurus_Issue_30.pdf, London: Informa Law 
Routledge. Retrieved 25 November 2014. 
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of association and the recognition of the right to collective bargaining, the 
elimination of all forms of forced or compulsory labor, the real abolition of 
children’s work and the elimination of discrimination in terms of employment 
and profession to the provision of social rights for the special category of 
personnel  or in this context, the right to a safe workplace according to safety 
standards, to decent conditions of work and life aboard ships, the right to  health 
protection and medical care, welfare measures and other forms of social 
protection, as is stated in the article 3 and 4 of the Convention, are important 
aspects that complete the package of the minimum conditions necessary for the 
work of seafarers aboard ships, in accordance with the Convention content.  
  To make sure that the work environment of seafarers aboard ships 
contributes to their occupational health and safety, the Convention stipulates that 
each Member shall develop and promulgate national guidelines for the 
management of occupational safety and health on board ships that fly its flag, 
after consultation with representative ship owners’ and seafarers’ organizations 
and taking into account applicable codes, guidelines and standards recommended 
by international organizations, national administrations and maritime industry 
organizations.  

Romania, while trying to develop its internal legislation existing in the 
maritime sector, has approved via the Ministry of Transport the elaboration of a 
GUIDE of March 19, 2018 for the safe management of seafarers’ health and 
safety aboard the ships flying the Romanian flag, applying the conditions and 
terms imposed by 2006 I.L.O Convention.  

The guidelines given by I.L.O in terms of occupational health and safety 
aboard ships have been transposed at national level so that the maritime 
personnel, ship owners and the persons in charge with tasks in this field might 
take into consideration the Convention provisions.  

If we refer to the most important aspects regulated by the Convention, 
the establishment of policies in terms of occupational health and safety by ship 
owners is made after consultation of seafarers’ representatives or their Trade 
unions, as the case may be.  

To monitor and prevent accidents aboard ships, the internal provisions in 
the Guide on the safety and health protection of seafarer’s aboard ships flying the 
Romanian flag also stipulate ship owners’ obligation to set up occupational health 
and safety committees aboard the ships they manage, and to develop a 
management system in terms of occupational health and safety that may allow 
the detailed investigation of work accidents and the clear representation thereof. 
Consequently, the provision of a healthy work environment for the maritime 
personnel represents a legal priority imposed to the ship owner in the sense of 
this legislative act. Moreover, in relation to the minimum conditions imposed by 
the 2006 MLC Convention in the maritime sector, the structure of workplaces 
aboard ships should consider the prevention standards, the technological progress 
and the national and international legislation applicable in this domain.  
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While clearly taking over the provisions of the convention, the internal 
legislative context currently imposes the provision of certain accommodation, 
recreational facilities, food and catering, as provided by Title 3 of the Maritime 
Labor Convention (MLC 2006), aspects which are also compatible to the 
promotion of occupational health and safety in terms of this special category of 
personnel6. 

Another important element for maritime personnel’ safety aboard ships 
established by the Convention in its content refers to ship owners’ obligation to 
provide seafarers with information, training and preparation in terms of hazards, 
occupational health and safety measure aboard ship, and bear the expenses related 
to them. 

 In the same vein, the provisions of the Maritime Labour Convention 
(MLC 2006) stipulate that, as far as jobs are set up aboard ships, the principles of 
prevention, technological progress and the observance of national and 
international laws and of the relevant standards and codes of good practice shall 
be taken into consideration.  

The Convention has undergone two major changes. In 2018, the 
Convention has undergone new modifications, which will enter into force on 
December 26, 2020. This last act of modification aims mainly to keep in force 
the contracts of the navigating personnel and during the captivity following the 
attacks of the pirates. 
 

2. A brief look at the Romanian regulations on accidents at work 
 

The provisions of the Law 319/2006 on occupational health and safety7 
shall remain valid in terms of occupational accidents aboard ships as this law 
represents the common law in the field of labor accidents for all categories of 
personnel. 

Another important law in the Romanian legislation in this field is Law 
no. 364/2002 on insurance for accidents at work and occupational diseases8. 

According to art. 1 of the above-mentioned law, the insurance for work 
accidents and occupational diseases is a personal insurance, part of the social in-
surance system guaranteed by the state and includes specific reports that ensure 
the social protection of employees against reduction or loss of work capacity and 
their death as a result of accidents at work and occupational diseases. 

The categories of persons compulsorily insured through the mentioned 

 
6 As for occupational health and safety, see Al. Țiclea, Tratat de dreptul muncii – Legislație. Doc-
trină. Jurisprudență, 10th updated edition, Universul Juridic Publishing House, Bucharest, 2016, p. 
624 – 682. 
7 Published in Official Gazette of Romania, no. 646, from 26th of July 2006. 
8 Republished in the Official Gazette of Romania, Part I, no. 757 of 12 November 2012 and rectified 
in the Official Gazette of Romania, Part I, no. 117 of 1 March 2013, with subsequent changes, 
giving the texts a new numbering. 
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law are the following, according to art. 5 of the Law no. 364/2002: a) persons 
carrying out activities on the basis of an individual employment contract, an em-
ployment relationship, mandate contract and management contract b) persons 
carrying out their activity in positions elective or who are appointed within the 
executive, legislative or judicial authority, during the term of office, as well as 
the cooperating members of a craft cooperation organization, whose rights and 
obligations are assimilated, under the conditions of this law, with those of persons 
provided in a); c) persons receiving unemployment benefits, for the entire dura-
tion of the professional practice within the courses organized according to the law 
d) apprentices, pupils and students, for the entire duration of the professional 
practice e) pensioners of the public pension system who are disabled as a result 
of an accident at work or an occupational disease. 

The National House of Public Pensions has the quality of insurer in the 
national pension system, including for the pensions granted in case of work acci-
dents. 

According to art. 18 of the mentioned law, the insured have the right to: 
a) medical rehabilitation and recovery of work capacity; b) professional rehabil-
itation and reconversion; c) indemnity for temporary incapacity for work; d) al-
lowance for temporary transfer to another job and allowance for reduced working 
time; e) compensation for the achievement of integrity, f) compensation in the 
event of death, g) reimbursement of expenses .h) invalidity pension due to an 
accident at work or occupational disease, i) survivor's pension in the event of 
death as a result of an accident work or occupational disease. The legislation also 
includes certain measures to encourage professional retraining in the case of those 
who have partially lost their ability to work. In this sense, art. 28 of the Law no. 
364/2002 establishes that the benefits and services for rehabilitation and profes-
sional reconversion are granted by the insurer at the request of the insured who, 
although they have not completely lost their working capacity, can no longer 
carry out the activity for which they qualified, as a result of a work accident or an 
occupational disease. 

The following categories of expenses are borne by the insurer in the case 
of rehabilitation and professional retraining services: a) the expenses regarding 
the medical and psychological services for the assessment of the physical, mental 
and aptitude state for the professional retraining; b) the cost of the qualification 
or reconversion courses, c) the payment of an indemnity during the qualification 
and reconversion courses, as provided by art. 29 of the Law no. 364/2002. The 
law also regulates in detail the aspects related to the indemnities granted to the 
personnel involved in work accidents, the prevention of work accidents and oc-
cupational diseases, these aspects being very important, because, in this matter, 
prevention has a very important role. 

The legislator also establishes in art. 56 of the mentioned law that em-
ployers have the obligation to provide information, participation and collabora-
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tion of employees for the adoption and application of measures to prevent acci-
dents at work and occupational diseases. Employees have the obligation to par-
ticipate in actions on the adoption of occupational safety and health measures, 
when requested to do so by employers. Employees have the right, without this 
having any consequences, to notify the Labor Inspectorate, the insurer or the oc-
cupational health and safety committees of the employer's failure to take 
measures to prevent accidents at work and occupational diseases, as provides art. 
60 of the Law no. 364/2002. 

In the same spirit of regulation, the legislator establishes in art. 61 of the 
Law no. 364/2002, that the insurer has the obligation to promote and stimulate 
the activity of prevention of work accidents and occupational diseases, in order 
to: a) maintain the physical and mental integrity of the insured persons, b) im-
prove working conditions; c) eliminating or reducing the risks of accidents at 
work and occupational diseases. 

The Labor Code9 includes regulations on occupational health and safety. 
Moreover, a particularly important aspect is the establishment of a legal 

obligation to inform the employer the employee must be informed before the start 
of the execution of the individual employment contract, so at the latest at the time 
of signing the contract on the most important aspects regarding the specifics of 
the position occupied10. 

Art. 17 of the Labor Code stipulates that (1) Prior to concluding or 
amending the individual employment contract, the employer has the obligation to 
inform the person selected for employment or, as the case may be, the employee, 
about the essential clauses he intends to include in contract or amend them. (2) 
The obligation to inform the person selected for employment or the employee 
shall be considered fulfilled by the employer at the time of signing the individual 
employment contract or the additional act, as the case may be. (3) The person 
selected for employment or the employee, as the case may be, will be informed 
about at least the following elements: ... f) the risks specific to the job. 

The Labor Code provides, following the regulation of the information 
obligation, at art. 18 and the following aspects: if the person selected for employ-
ment or the employee, as the case may be, is to carry out his activity abroad, the 
employer has the obligation to communicate in due time, before departure, the 
information provided in art. 17 para. (3), as well as information regarding: a) the 
duration of the work period to be performed abroad; b) the currency in which the 
salary rights will be paid, as well as the payment methods; c) cash and/or in-kind 
benefits related to the activity abroad; d) climatic conditions; e) the main regula-
tions of the labor legislation of that country; f) the customs of the place whose 

 
9 Law no. 53/2003, republished in the Official Gazette no. 345 of 18 May 2011. 
10 R. Ș. Pătru, Theoretical and practical references regarding the applicability of the employer's 
obligation to inform the employee, „Juridical Tribune – Tribuna Juridica”, vol. 7, issue 2, December 
2017, p. 160-165. 
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non-observance would endanger his life, freedom or personal safety; g) the con-
ditions for repatriation of the worker, as the case may be. 
 From a statistical point of view, compared to the number of work 
accidents, Romania has unfortunately occupied a leading place among European 
countries. Comparatively analyzing the latest data available at European level, 
Romania ranked in first place in 2014 and 2015, in 2016 ranking 2nd, after 
Luxembourg, as shown by statistics from the European Commission, Eurostat 
and by the European Agency for Safety at Work, published in June and July 2019. 
The statistics were made in relation to 100,000 employees, with values of 7.13, 
7.49 and, respectively, 4.6 fatal accidents per one hundred thousand employees. 
In comparison, the European average for the three years considered - 2014, 2015 
and 2016 - was 2.3, 1.83 and 1.71 fatal accidents per 100,000 employees, 
respectively11. 
 

3. Regulation of occupational accidents aboard ships on the internal 
level 

 
An important national act is the Government Decision no. 83/2003 on the 

authorization of companies providing selection and placement services for the 
Romanian maritime or river personnel aboard ships flying a Romanian or a 
foreign flag12 as well as on the elaboration of some financial security measures in 
case of abandonment thereof outside Romania, which contains a series of rules 
that may become important in terms of the matter of interest in this research, 
namely maritime personnel’s occupational health and safety.  

Thus, pursuant to article 3 of the Government Decision no. 83/2003 
“maritime personnel agencies may hire the maritime personnel for a defined 
period of time via an employment contract concluded on the basis of a collective 
labor contract negotiated with the representative trade union under legal 
conditions”.  

There is a special provision stipulating a derogating rule from the Labor 
code in terms of the cases that legitimately require the conclusion of fixed-term 
employment contracts.  

In this last case there is no longer any requirement for any objective 
reason or any maximum duration of such a contract.  Moreover, the very case law 
of the Court of Justice of the European Union established during the judgment of 
cases that the provisions of the Directive 1999/70/CE on the Framework 
agreement on fixed-term work shall also apply to employees having the quality 
of seafarers within some fixed-term employment contracts on ferryboats who get 
a sea leg between 2 ports situated in the same member state. 

 
11 For this analysis see https://reporterglobal.ro/romania-campioana-europeana-la-numarul-acci-
dentelor-de-munca-hossu-inspectia-muncii-e-preocupata-mai-mult-de-combaterea-muncii-
nedeclarate-nu-de-siguranta-ei/, accessed on 10 March 2020. 
12 Official Gazzette of Romania, no. 1217, from 17th December 2004. 
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Furthermore, from the interpretation of these provisions, the maritime 
personnel, though seen as a special category of personnel, have the quality of an 
employee by virtue of entering into employment contracts in the sense provided 
by the labor code.  

Consequently, the legal protection regime provided by the labor 
legislation for the quality of employee becomes applicable to them as well. Or, in 
the current legislative conditions, the provisions of the Law 319/2006 on 
occupational health and safety13 become incident for the maritime personnel as a 
framework law supplementing the special law, namely the Guide elaborated by 
the Ministry of Transport for the implementation of MLC Convention provisions 
as adopted in the maritime sector, unless the provisions of the special legal 
provide otherwise.    

Regarding the Government Decision no. 83/2003, the above-mentioned 
legislative act also includes other important aspects regarding the seafarers, 
among which are the following: 

The seafarers' contract of embarkation includes, according to art. 4 par. 
(2) of the legislative act, the duration and nature of boarding, compensation, 
compensation in respect of accidents at work and occupational diseases, transport 
to and from the ship, specific conditions of work and life on board, and duties of 
the seafarers, based on the collective labor contract, but not below the standards 
accepted by the International Labor Organization. 

As a special measure for the protection of seafarers, the legislator in art. 
7 par. (1) of the aforementioned Government Decision, stipulated that, in order 
to obtain the operating authorization, the Agency for the Navigation of Personnel 
shall have to prove the establishment of a financial security measure for the 
abandonment of the seagoing personnel placed outside Romania by the provision 
of a guarantee, financial security, worth at least $ 100,000. In par. (2) of the same 
Article provides that the financial security deposit must cover the cost of 
repatriation of the seafarers' staff placed by the shipping agency and two months 
of non-payment of its due financial entitlements established by the individual 
embarkation contract or by the mediation contract, in the event of failure by the 
shipowner to pay them. The guarantee provided in art. 7 may be constituted either 
by depositing that amount in a deposit account opened with a bank in Romania, 
authorized in accordance with the legal provisions in force, or in the form of an 
insurance policy, concluded for this purpose, issued by a Romanian company 
insurance, subject to legal regulations, provided that the necessary sums can be 
made available at the request of the Romanian Navy. 

The Government's Decision also regulates certain contraventions, thus 
penalizing with a fine the following facts: a) performing mediation activities of 
the seagoing personnel without obtaining the operating authorization issued by 
the Romanian Naval Authority according to the present decision; b) non-

 
13 Official Gazette of Romania, no. 646, from 26th of July 2006. 
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compliance with the obligations stipulated in art. 1 par. (1) and art. 9 par. (1) in 
the aforementioned Government Decision. Art. 1 par. (1) of the Decision 
establishes that companies which carry out activities for the selection and 
placement of Romanian maritime and river personnel on vessels flying the 
Romanian or foreign flag will be able to carry out this activity only on the basis 
of the operating authorization issued by the Romanian Naval Authority and in 
compliance with the provisions regarding the specific technical conditions of 
operation, included in the tender documents drawn up by the Romanian Naval 
Authority as an annex to the authorization, and art. 9 par. (1) of the Decision 
establishes that air navigation agencies are required to extend the financial 
security system for cases of abandonment of seafarers outside Romania, so that 
the seafarers selected and placed after authorization are effectively and legally 
covered for such risks. 

According to art. 18 of the Decision, the Ministry of Foreign Affairs, 
through the diplomatic missions and consular offices, shall take the necessary 
measures to ensure, through the competent public authorities or foreign bodies, 
to Romanian seafarers placed on ships flying the Romanian or foreign flag the 
protective measures provided for the law of that State and the settlement, in 
accordance with the law applicable to that State, of any disputes relating to the 
grant of the rights provided for in the mentioned Decision. 

 
4. Jurisprudential developments of the aspects relating to 

occupational accidents aboard ships 
 

An important case, a reference in recent years in Romania, is based on an 
accident in 2006, as a result of which, due to the inattention of the captain of a 
pushing vessel called Izvorul Mare, 6 people lost their lives. Subsequently, the 
commander of the ship, T.G., was sent to trial by the Prosecutor's Office attached 
to the Constanta Court. 

In the bill of indictment, the representatives of the prosecutor's office 
informed the following: "He was held in charge of defendant Galca Traian as 
commander of the pusher “Izvorul Mare I” on 8.06.2006, during the maneuver of 
movement of the floating crane MP 682 from berth 63 in berth 67 of the port of 
Constanta, in breach of the safety regulations requiring the movement of the 
MP682 floating crane pusher with appropriate safety speed and visual and 
auditory guidance, in such a way as to permit a full assessment of the situation 
and the danger of collision, it collide the loader-unloader bridge no. 2, belonging 
to the civil part SC Minmetal SA Constanta. It collapsed over the convoy, sinking 
the pusher, and caused the death of six people14. 

In the first instance, the Constanta court convicted the ship's captain, T.G. 
to 4 years in prison with execution, granting certain moral damages that were 

 
14See https://www.ziuaconstanta.ro/stiri/eveniment/o-noua-decizie-in-dosarul-catastrofei-navale-
din-portul-constanta-553098.html, accessed on 29th February 2020. 
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considered insufficient by the injured persons15. 
After exhausting several procedural phases, the court upheld the 

defendant's sentence to 4 years in prison with execution, granting damages of 
422.318,85 lei (approximately 88.350 Euro), respectively 1.459.380 Euro to the 
company SC Minmetal SA Constanta, this company having the quality of civil 
party. 

Regarding Romania, Eurostat statistics confirm a worrying situation, in 
the sense that our country is at the forefront of accidents at work. Starting with 
2013, the number of employees who suffered fatal accidents at work is increasing, 
culminating with 2017, the most recent of the statistics performed by Eurostat. 
Among the work accidents are those on ships, because Romania has both ports 
on the Danube and a port on the Black Sea (Constanta). The National Institute of 
Statistics in Romania, starting from Eurostat statistics, has repeatedly drawn 
attention to the danger of work accidents in Romania. 

Below is a graphic taken from the official Eurostat website that highlights 
the situation of accidents at work in the EU. 
 

 
 
 
 

 
15 See https://www.cugetliber.ro/stiri-eveniment-comandantul-impingatorului-izvorul-mare-patru-
ani-de-inchisoare-pentru-accidentul-de-munca-din-portul-constanta-soldat-cu-sase-morti-69292, 
accessed in 29th February 2020. 
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5. Conclusions 

 
Occupational accidents aboard ships represent a special category of work 

accidents knowing the specificity of the work carried out by the maritime 
personnel. 

Maritime Labour Convention (MLC 2006) of the International Labour 
Organization (ratified by Romania) ensures the legal framework in this field by 
establishing the basic rules relating to the work in the maritime sector. 

Besides the law ratifying the abovementioned convention, Government 
Decision no. 83/2003 on the authorization of the companies providing recruiting 
and placement services of the Romanian maritime or river personnel aboard ships 
flying a Romanian or foreign flag, and for the establishment of financial security 
measures in case of abandonment thereof outside Romania contains important 
regulations regarding occupational accidents. 

Other relevant provisions in this domain are also contained in the Guide 
elaborated by the Ministry of Transport for the implementation of the provisions 
of the I.L.O. Convention mentioned above. 
 The provisions of the Law 319/2006 on occupational health and safety 
remain, as we stated, the common law in the field of labor accidents for all 
categories of personnel. 
 The ratification of the Convention on the labor in the maritime sector by 
the Romanian state is judicious since on one hand the importance of this 
Convention is undisputable, and on the other hand very many Romanian citizens 
choose to work aboard ships, a fact that justifies the utility of transposing this 
international document into the domestic law. 
 Once the transposition into the domestic law has been done, the 
provisions of the law for the transposition of the Convention shall also apply 
aboard the ships navigating under the Romanian flag, according to the principle 
of territoriality. 
 Regarding the general situation of work accidents in Romania (including 
accidents aboard ships), the figures in the Eurostat records represent a real cause 
for concern, both among employers and among employees. 

Romania occupies a leading place among the countries of the European 
Union in the field of work accidents. 

In order to avoid this phenomenon, Romania must take the necessary 
measures for a more rigorous and firm application of the relevant legislation, any 
hesitation in adopting the necessary measures in order to prevent and combat 
these categories of accidents can have serious consequences on people's lives and 
health. 

Last but not least, an important role in combating work accidents in 
general, but also on aboard ships, presuppose an important prevention campaign, 
carried out since the beginning of the work performance of the employees. 
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We believe that additional measures should be applied by the legislator, 
especially in the area of prevention, given that prevention in the case of these 
categories of accidents has a particularly important role. 

These aspects are even more valid in the maritime area, where the risks 
of accidents are very high. 

An important trade union leader in Romania warns that work accidents 
are caused by the lack of concern of all actors in their fight, from the lack of daily 
training, to the lack of compliance with the rules by workers, who accept the 
situation on the principle and so on16.  

It is very true that the stage of prevention of work accidents is both the 
most important, but also the least expensive, given the possible consequences that 
would occur after accidents at work. 

The main actors involved in labor relations must show responsibility and 
appropriate civic attitude, which will ensure a good implementation of the 
existing legal framework in this area and avoiding an important number of aboard 
ship accidents. 

This aspect is all the more applicable in a field as sensitive as that of 
navigable workers, which is much more exposed to accidents than other 
categories of workers. 

Only in this way, with strict compliance with regulations and good 
prevention, work accidents, including those aboard ships, can be significantly 
reduced. 
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Crowd Employment - as an Innovative Form of Employment 
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 Abstract 
 The current legal framework regarding individual employment relations is gen-
erally based on the proliferation of non-standard forms of employment, which meet the 
need for flexibility in the labor market. The economic and financial crisis has resulted in 
a significant increase in number of workers looking for alternative forms of employment. 
Similarly, as companies face an unpredictable business environment, they began to rely 
more on innovative forms of employment. Actually, by using more flexible workforce the 
companies have better adjusted to the demands of today`s marketplaces. Although there 
are many new employment forms which are emerging across EU, the concept of crowd 
employment has an important potential for development in the context of opportunities 
offered by the new technologies. In Romania, it is still relatively little known, whereas in 
the companies operating on the European market it is a common solution to the problems 
generated by the need for flexibility. The present paper emphasizes the particular features 
of the crowd employment as an innovative form of employment with an explosive growth 
in the current context. Based on a comparative law analysis conducted in order to reveal 
various perspectives of the European Union’s Member States, this paper highlights the 
degree of utility-precariousness of crowd employment, in the event of its implementation 
into Romanian labour practice. 
 
 Keywords: crowd employment; new forms of work; crowd workers; employment 
forms; self-employment. 
 
JEL Classification: K31 
 
 
 1. Introduction 
 
 The concept of „new forms of work” or „very atypical forms of employ-
ment”2, which go beyond traditional labor relations, are found in a variety of Eu-
ropean countries. On the one hand, the concept does not define the atypical labor 
agreement, such as the labor agreement concluded for a determined period of time 
or the part-time agreement, known for all the modern legislations related, struc-
ture-wise, to the standard labour agreement, but those recent contractual arrange-

 
1 Mihaela-Emilia Marica – Faculty of Law, Bucharest University of Economic Studies, Romania, 
mihaela.marica@drept.ase.ro. 
2 It should be noted that Eurofound used for the first time the expression “very atypical employment 
contract”. See Eurofound, 2010, Flexible forms of work: „very atypical” contractual arrangements; 
(https://www.eurofound.europa.eu/publications/report/2010/flexible-forms-of-work-very-atypical 
-contractual-arrangements, accessed 11.11.2020). 
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ments that are exclusively met in practice, as recently stated by some doctri-
naires3. On the other hand, the concept of „new forms of employment” has dif-
ferent meanings in the Member States. More exactly, what is „new” in one coun-
try may be well-established in another or may not exist in a third one4, the asso-
ciation with this trend being related to the national perspective5. 
 As for the arguments that brought attention to these new employment 
forms in the area of individual employment relations, they are mostly related to 
the economic developments and, implicitly, the need for flexibility by both em-
ployers and employees, the greater use of advanced computerized technologies 
and the greater importance of particular business activities.6Also, it is important 
to emphasize that the difficulties in reconciling  family and work life have con-
tributed to the steady growth of new forms of employment7. Given the labour 
market trends towards increased diversity, the new work arrangements are seen 
by some scholars8 as preferred types of employment, because they meet the com-
panies’ need to reinvent themselves, with positive consequences as their expenses 
are reduced.  
 In light of diversity of new forms of employment, in this paper we ana-
lyse only crowd employment concept as a paid work managed via online plat-
forms. This analysis focuses on the some of the most visible elements of this 
trend towards increased employment flexibility, with special emphasis on the 
particular features of the crowd employment concept, an innovative form of em-
ployment that has been the subject of considerable interest in recent years for 
many Member States. I deemed it opportune to approach not only the contents 
of this notion and its characteristics, but also some elements of comparative law, 
in order to identify how other states, perceive the crowd employment program. 
Also, this investigation of the major consequences of the crowd employment on 
labour markets, from the standpoint of both parties of the employment relation-
ship, reveals the fact that this work arrangement is associated with some negative 
aspects regarding working conditions, payment, social protection and job secu-
rity. Moreover, the study will offer the possibility to gather information about 
the new trend of the flexible work arrangements. This is particularly relevant 
since, the present study attempts to contribute theoretically to the specialized 

 
3 R. Dimitriu, Dreptul muncii. Anxietăți ale prezentului, Ed. Rentrop & Straton, Bucharest, 2016, 
p. 125.      
4 By reference to national perspective, for instance only teleworking is accepted by internal legis-
lation as a new form of work which best express contractual flexibility. Law 81/2018 regulating 
teleworking was relatively recently adopted in Romania, 16 years after the European regulations 
concerning this practice, while in most European members the teleworking programs are the most 
common and most well- known form of new employment arrangements. 
5 Eurofound (2018), Overview of new forms of employment -2018 update, Publications Office of 
European Union, p. 1. 
6 Ibid, p. 1. 
7 L., Hipp; J., Bernhardt; J., Allmendinger, (2015), Institutions and the prevalence of non standard 
employment, „Socio-Economic Review”, vol. 13, no. 2, p. 35. 
8 B., Bercusson, (1996), European Labour Law, Ed. Butterworths, London, p. 419. 
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literature on the perceived utility and at the same time the precariousness of this 
new employment program in the event of its implementation in Romanian prac-
tice. This aspect is important, since Romania is one of the European Union mem-
ber states which have yet to update its labour legislation by including the flexible 
work arrangements, and which continues to prefer standard employment contracts 
as the predilect type of employment. 
 
 2. Methodology 
 
 Research methodology consists in a comparative law analysis centred on 
crowd employment program. The aim is to underscore the importance of this trend 
towards increased flexibility by including crowd employment program in the 
practice of work relationships, in contrast with Romania, where this type of ac-
tivity is not well known. With the same purpose, of stressing the usefulness and 
benefits of adopting this atypical work arrangement in Romanian practice. Also, 
the research methodology has included a few references of comparative law as 
Spain, Austria, Germany, France, UK or Netherlands. 
 
 3. Some general considerations on crowd employment 
 
 3.1. Defining „crowd employment” 
 
 Crowd employment is a form of employment that involves the use of 
online platform through which a number of specialists in a particular field (tele-
workers) are put in touch with a large number of organizations or individuals to 
solve specific problems or to provide specific services in exchange for payment9. 
The clients log in to the online platform and assigns the task to one of the workers 
registered for platform work, which are, generally, professionals able to work 
online10. The proliferation of this type of work is related to the development of 
computerized technologies, which means that crowd employment is not suitable 
for all types of activity, but only for those activities that require the use of com-
puter (such as web design, translations, sales, marketing, advertising, etc.). De-
pending on the profile and the reputation of platform workers, the client selects 
the candidate chosen to perform certain tasks or conduct certain projects. Online 
platforms allow clients and workers to define their relationship, once a client 
chooses the right candidate.  
 
 3.2. Main characteristics of crowd employment program 
 
 Having as starting point the definitions the literature had given to crowd 

 
9 Eurofound (2018), op. cit. (Overview of …), p. 15. 
10 Alek Felstiner, Working the crowd: Employment and Labour Law in the Crowdsourcing Industry, 
„Berkeley Journal of Employment & Labour Law”, vol. 32: 1/2011, pp. 144-203. 
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employment; certain specific features can be extracted: 
 (a) In the first place, crowd employment is a flexible, an innovative form 
of work whose structure usually exceeds the contractual framework of labour re-
lationships and is dominated by a certain category of individuals, those who have 
a solid expertise in a particular field, and who come into contact with a great 
number of clients via the online platform. The contractual relationship, abiding 
by the rules that govern online trade, is established online between the clients and 
the platform workers. 
 (b) As the activity unfolds exclusively online, the model under discussion 
implies a tripartite relationship in which an intermediary agent- the platform –
manages workers by matching them with clients and controlling pay levels and 
generally exercising many other functions that affect the workers involved. How-
ever, this contractual arrangement is not identical to work through temporary 
work agency, because the platform administrator does not have the role of an 
employer. 
 (c) The specialized literature makes a clear distinction regarding the af-
filiation of this atypical work arrangement among employment relationships. 
Generally, individuals in crowd work are regarded as self-employed, performing 
their work on a discontinuous or intermittent basis11, which means that their ac-
tivity is not regulated by labour law. 
 (d) It is an atypical work arrangement because crowd employment does 
not presuppose a workplace proper, but only tasks which are outsourced by cli-
ents to a large pool of workers. These tasks will be performed online by the work-
ers registered on the platform. 
 
 3.3. Some arguments in favor of crowd employment development 
 
             It cannot be denied that crowd work often entails some potential benefits 
for platform workers. The increase in the proportion of crowd employment in the 
field of industry relationship, as part of a major European trend towards gaining 
more flexibility in the labour market is indissolubly linked to the expansion of 
computerized technology and to the opportunities it offers. The benefits provided 
by crowd employment primarily lie in its increased flexibility, which is actually 
allowed by most non-standard work arrangements. The increased level of auton-
omy regarding freedom to choose when to work, where to work and what work 
to perform, provided by the crowd employment arrangement, is certainly related 
to this aspect of flexibility12. Therefore, platform work might be considered a way 
of working that ensures a better work-life balance and allows platform workers 

 
11 M. Cantarella & C. Strozzi, Workers in the Crowd: The labour Market Impact of the Online 
Platforme Economy, 2019, p. 4, the IZA Institute of Labor Economics, no. 12327, pp. 1-43. 
12 J. Prassl and M. Risak, Legal Protection of Crowd workers: Four Avenues for workers` Rights 
in the Virtual Realm, in P. Meil and V. Kirov (eds.), Policy Implications of virtual work, European 
Cooperation in Science and Technology, 2017, p. 276. 
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to combine multiple jobs13. In particular, the platform work offers the opportunity 
to provide work to special categories of workers, such as unemployed persons or 
younger ones who aim to supplement their income, but also need full flexibility. 
Implementing crowd employment platforms also has positive effects from the 
perspective of those organisations who opt for platform work. In Spain14surveys 
frequently reveal a high degree of satisfaction among the companies which resort 
to this particular type of work, especially during periods of increased instability 
or economic crisis. As they are able to turn to specialists in order to perform par-
ticular tasks at a significantly lower cost and with full flexibility, the model be-
comes very attractive and has a high potential for development. However, regard-
less of the positive circumstances where this contractual arrangement emerged, a 
number of negative features seem to characterize this type of employment. 
 
 4. The precarious character of crowd employment 
 
 In the specialized literature, the issue of crowd employment, is treated in 
the context of debates focused on the profound unreliable character of this atypi-
cal employment form. The precariousness associated with this contractual ar-
rangement is generally analysed under several aspects: under the aspect of the 
low level of payments and benefits for crowd workers and remuneration discrep-
ancies between them and the category of traditional workers involved in compa-
rable occupations; under the aspect of problems generated by the self-employed 
status of crowd workers as independent contractors, more precisely of the erosion 
of fundamental labour rights and the loss of social protections; under the aspects 
of insecurity and instability that characterizes this atypical type of employment. 
More definitive answers are needed through studies focused on the implication 
of crowd employment arrangement in terms of social rights, social security and 
protection systems, that deviate significantly from the standard, usual employ-
ment model. Since the fact that the workers are deprived of protection has become 
a constant topic, the emphasis falls on encouraging the idea to include as many 
flexible employment options in the area regulated by the labour law. On the same 
note, the employment system based on crowd work (which, in most jurisdictions, 
is considered self-employment) is also subject to discussions15. I will now em-
phasize a few elements in terms of negative implications of crowd employment 
for working conditions and for the labour market, as specialized literature pointed 
out16. However, in order to issue an opinion regarding the implications on labour 

 
13 Eurofound (2018), op. cit. (Overview of …), p. 16. 
14 See in this respect, Eurofound (2015), New forms of employment. Crowd employment, Spain, 
Case study 23: Adtriboo.com. 
15 P. Meil and V. Kirov (eds.), op, cit. (Policy Implications…), 2017, p. 10. 
16 Eurofound (2018), op. cit. (Overview of …), pp. 15-16; M. Cantarella & C. Strozzi, op. cit. (Work-
ers in the Crowd…), pp. 1-43; Foundation for European Progressive Studies (2016), Crowd work 
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market, some aspects need to be clarified, as follows: 
 
 4.1. Precariousness under the aspect of remuneration 
 
 Maybe the most important aspect affecting crowd workers is the low 
level of remuneration and benefits received by this type of workers compared to 
those received by the traditional employees. For instance, the studies17 reveal that 
crowd workers earn about 70% less than traditional workers with comparable 
ability and position, with the mention that they work only a few hours less per 
week than ordinary employees. A possible cause of this difference between crowd 
workers and standard employees could be the existence of a profound asymmetry 
between these two categories of workers, regarding the fact that most crowd 
workers are similar to „a form of idle workforce”, which is excluded from tradi-
tional employment and is still under utilised. Also, despite the general perception 
that this tip of employment provides an opportunity on need for flexibility18 or is 
a predilect work for a large number of young, skilled, and unemployed profes-
sionals19, in fact discontent with the temporary character of tasks is widespread 
among crowd workers. It was found that in most cases the crowd workers still 
express the desire to work more than what they currently do20. 
 Crowd employment can then be identified as a phenomenon that essen-
tially entails a new approach, based on a particular contract of „Click wrap”21. 
Practically, the „Click wrap” arrangement refers to an agreement containing the 
main terms and conditions imposed on users of a software platform and conse-
quently the users agree with a simple click. From this perspective, crowd workers 
may miss a job if they hesitate a few moments before clicking to accept a task22, 
an aspect that stresses the precariousness degree of this atypical categories of 
workers. 
 Also, the precarious nature of crowd work, may be exacerbated by the 
uncertainty over when they will be employed, what work they will be doing of or 
when they will be paid23, an aspect with significant consequences on the financial 
stability of the workers, especially because this contractual arrangement is often 
their only source of income. For instance, surveys have revealed that for almost 
3% of the crowd workers in Austria and Germany, crowd work provides their 

 
in Europe. Preliminary results from a survey in the UK, Sweden, Germany, Austria and the Neth-
erlands; R. Dimitriu, op. cit. (Dreptul muncii…), p. 139; P. Meil and V. Kirov (eds.), op, cit. (Policy 
Implications…), 2017, p. 11. 
17 M. Cantarella & C. Strozzi, op. cit. (Workers in the Crowd…), p. 3. 
18 J. Prassl and M. Risak, op. cit. (Legal Protection…), p. 276. 
19 See in this respect, Eurofound (2015), New forms of employment. Crowd employment, Spain, 
Case study 23: Adtriboo.com. 
20 See M. Cantarella & C. Strozzi, op. cit. (Workers in the Crowd…), p. 3. 
21 For details in this regard, see R. Dimitriu, op. cit. (Dreptul muncii…), p. 139-140. 
22 Foundation for European Progressive Studies (2016), op. cit. (Crowd work in Europe…), p. 11. 
23 Ibid, p. 11. 
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only source of income, while the percentages reach 11% in the Netherlands24. In 
other cases, the high competitiveness among crowd workers is directly linked to 
the income earned by this category of workers. The rapid increase in the number 
of those who opt for using crowd employment platforms, as well as the increased 
global competition further aggravate this problem and are reflected at the income 
level. In Spain, it has been reported a downward pressure that these platforms 
put on crowd workers’ wages due to prices which are less than the going market 
rate25.  
 
 4.2. Precariousness in health and safety at work 
 
             Unlike traditional employment forms, whereby activity is conducted at 
the workplace - typically the employer’s company, in the case of crowd employ-
ment there is no workplace proper – in the traditional sense, because the activity 
is conducted online by crowd workers26.This employment model (crowd work-
ing) might face serious problems with regard to the security and health protection 
standards. Because the legal (juridical) status of platform workers is still unclear, 
it is highly likely that these atypical contractual arrangements breach these safe-
guards. The difficulty lies in the tripartite nature of crowd work relationship, in-
volving three parties: on the one hand, the platform worker`s relationship with 
the online platform, on the other hand the contractual relationship between the 
organisation of paid work through online platforms (client) and crowd worker. 
The position of this particular category of workers is very special because it is 
difficult to identify the actual employer, who bears responsibility from the stand-
point of labour law27. The contractual mechanism which underlies this type of 
work presupposes a general legal framework offered by the online platform, sub-
ject to the provisions of commercial (trade) law, civil law, or regarding consumer 
protection acts and data protection legislation – which makes it virtually impos-
sible to define responsibility according to the labour law. This problem is aggra-
vated by the lack of European regulations and stipulations specifically aimed at 
this category of workers, to clarify the employment status of platform workers28. 
However, it must be noted that specialized juridical literature does address the 
issue of security and health norms for online workers, for the situations where 
work is done by employees or workers who can be regarded as self-employed29. 
In the first case, the protection standards stipulated by labour law, including those 
concerning the observance of security and health protection rules, can be easily 

 
24 Ibid, p. 50. 
25 See in this respect, Eurofound (2015) New forms of employment. Crowd employment, Spain, Case 
study 23: Adtriboo.com. 
26 R. Dimitriu, op. cit (Dreptul muncii…), p. 139. 
27 Ibid, p. 140. 
28 Eurofound (2018), op. cit. (Overview of …), pp. 15. 
29 See in this regard Foundation for European Progressive Studies (2016), op. cit. (Crowd work in 
Europe…), p. 9. 
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applied. Given the specific nature of computer working and the ergonomic stand-
ards imposed by European legislation30 for office work and the safe use of display 
screen, informing the workers about the risks entailed by computer work (such as 
visual fatigue, musculoskeletal problems, stress) and ensuring proper conditions 
for this type of work (by providing furniture, screens and keyboards that meet 
ergonomic standards) is an obligation incumbent on the employers. In the second 
case, when platform work is considered as self-employed work, crowd workers’ 
vulnerability is even greater, because of the lack of general means of control of-
fered by labour law. These obligations are transferred to individual workers in 
the case of crowd work arrangements, and it is highly likely that the respective 
norms fail to be observed in practice.  
 Therefore, given the ambiguity in terms of assuming responsibilities for 
the safety and health of crowd workers, incumbent on the employers – which is, 
as we have seen, difficult to identify – the issue of health and safety at work for 
this category of workers is one of the greatest challenges in matters of industrial 
relationship on the labour market; from the standpoint of legislation, this area 
needs to be strictly regulated. 
 
 4.3. Precariousness entailed by the insecurity and instability of 
crowd employment 
 
 The high degree of instability and economic insecurity, characteristic to 
the sphere crowd workers, is one of the fundamental indices of Precariousness 
associated to this atypical form of work organization.  From this perspective, an 
important negative aspect associated with crowd workers system is the insecurity 
of payment.  In accordance with the general terms and conditions of Click wrap” 
arrangement, no payment may be received at all if the work is deemed unaccepta-
ble by the client. Moreover, uncertainty is exacerbated in many cases by the lack 
of support for crowd workers to resolve the dispute in the case of an employer 
refusing to pay for work done31. But this problem is not the only one. The work-
ers` dependence of their ratings with a particular platform is another element that 
disadvantages these categories of workers. More precisely, the amount of work 
received by crowd workers or even whether they remain on the database has 
proven to be generally based on the ratings from employers or client. This aspect 
could become problematic, provided that there is no procedure to evaluate the 
quality of the work independently and there is no right of appeal against such 
decisions32. Therefore, a better paid task offered to crowd worker is directly 
linked with the best reputation. From this point of view, the literature even iden-
tified the digital reputation is not transferable between individual platforms. This 

 
30 Provided by EC Directive 90/270/EEC, of 29 May 1990 on the minimum safety and health re-
quirements for work with display screen equipment. 
31 Eurofound (2018), op. cit. (Overview of …), pp. 15. 
32 Foundation for European Progressive Studies (2016), op. cit. (Crowd work in Europe…), p. 11. 
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aspect makes it difficult to change the platform, with consequences for personal 
mobility of crowd workers33. As already mentioned, the precarious nature of 
crowd work depends on the contractual typology, as these atypical categories of 
workers are generally designated as self-employed. Thus, crowd workers face 
significant disadvantages, since they do not hold the status of employees, and so 
do not enjoy any of their rights (minimum wages, sick pay or protection against 
unfair dismissal) and do not receive company benefits (including, for instance, 
the access to HR measures such as training)34. For instance, in Spain platform 
work (Adtriboo.com)35 presupposes, among others, that a platform worker must 
be legally registered as a self-employed person before signing the contract with 
the client and this responsibility lies with the worker, not the platform36. Payment 
is also made online, according to the number of hours worked, or per completed 
assignment. However, in many cases there was discontentment among platform 
workers, who complained that their pay is ridiculously small, in relation to the 
number of hours they had put into doing their tasks or completing the projects37. 
Likewise, the context in France is no different. For instance, a platform work 
operating as Freelancer site, not only enable organizations or individuals to solve 
specific problems or to provide specific services in exchange for payment, it also 
specifies the documents must provide to comply with freelance status under 
French law38. In other situation, platform workers seem to be treated as employ-
ees. We can find a such situation in UK, where the legal service platform Axiom 
specifies its legal staff as „employees”39. Here, it seems clear that in many cases 
workers have an employment relationship, even in the more complex context of 
zero-hours contracts for the workers to whom these tasks are assigned, with a 
legal definition outside the employment relationship40.    
 Although crowd workers can at times work as employees41, the degree of 
precariousness is still high in this case as well, because there is no clear specifi-
cation or record of the number of hours worked. The inability to predict working 
hours is reflected in the degree of flexibly of crowd workers’ time. Furthermore, 
we consider that the financial difficulties generated, on the one hand, through 
unspecified number of hours in the contract of crowd workers and, on the other 
hand, by the gap remuneration between crowd workers and traditional employees 
takes on social implications, having a negative impact on the intention to buy a 

 
33 J. Prassl and M. Risak, op. cit. (Legal Protection…), p. 277. 
34 Ibid, p. 277. 
35 Adtriboo.com is the largest crowd employment platform in Spain. 
36 For an analysis of this model in Spain, see Eurofound (2015), New forms of employment. Crowd 
employment, Spain. 
37 See in this respect, Eurofound (2015), New forms of employment. Crowd employment, Spain. 
38 Foundation for European Progressive Studies (2016), op. cit. (Crowd work in Europe…), p. 15. 
39 Ibid, p. 11. 
40 Ibid, p. 15. 
41 As mentioned in a number of studies [Foundation for European Progressive Studies (2016), op. 
cit. (Crowd work in Europe…), p. 11]. 
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house, for instance. It is difficult to put into practice this intention, as this type of 
contract poses a number of difficulties about its definition and its legal status, 
which have not yet been overcome. Furthermore, we consider that the self-em-
ployed status of crowd workers has entailed major difficulties in their establishing 
stable relationships with client or even co-workers and has detracted from their 
acknowledgement and the respect they receive, in contract with the traditional 
employee. Also, this status may be a source of insecurity in their relationship with 
the work team, as well as their ability to join a trade union42.     
 
 5. Conclusions 
 
 All the elements analyzed above concerning crowd employment plat-
forms entail a precarious, heterogeneous character of this atypical work arrange-
ment. We consider that the vulnerability of crowd workers is largely similar to 
that of most new job arrangements supported by modern IT (homeworking, tele-
working, ICT-based mobile work), with some additional characteristics: the lack 
of a workplace proper (as work is done online), and the worker’s regime as self-
employmed or freelancer. Unlike the well-known contractual arrangements 
which presuppose the use of computer technology and which are generally based 
on traditional employment contracts, crowd employment as a self-employment 
form completely lacks protection norms as they are stipulated by labour law for 
other types of work. The lower level of employment protection, absence of social 
protection, less advantageous working conditions, irregular and most importantly 
unguaranteed wages, are the strongest arguments to considering this contractual 
arrangement based on crowd employment system as one with high degree of pre-
cariousness. Moreover, we consider that the issue of the unclear juridical status 
of crowd workers is an issue of European policy, which does not yet include con-
crete legislative norms regarding atypical workers. In order for the national gov-
ernments to address these special challenges generated in practice by the work 
intermediated by digital platforms, it is necessary to have legislative provisional 
and minimal regulations at the level of European institutions. Admittedly, the 
European institutions seek ways to control the atypical work phenomenon43, in 
general, and to improve the working conditions for the respective workers, but 
the steps taken so far in order to find efficient solutions are still insufficient. 
 
 

 
42 J. Prassl and M. Risak, op. cit. (Legal Protection …), p. 276. 
43 We mention in this context The European Parliament Resolution of 19 January 2017 that recog-
nised the need to set a European Pillar of Social Rights also for atypical or non-standard forms of 
employment, such as temporary work, involuntary part-time work, casual work, seasonal work, on 
demand-work, dependent self-employment or work intermediated by digital platform. 
(https://www.europarl.europa.eu/doceo/document/TA-8-2017-0010_EN.html, accessed on 11.11. 
2020). 
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The Concept of "Leave Days" in Romanian Labour Law 
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Abstract 
Working time has maximum limits strictly regulated at national and European 

level. Periods that do not constitute working time are considered rest time. Among the 
periods that do not make up working time, in this paper we will explain the concept of 
“leave days” (days off), not legally defined and even slightly obscure in the current Ro-
manian legislative landscape. The notion of leave days does not benefit from a rigorously 
outlined legal definition. So, we shall attempt some clarifications. Besides, the paper in-
cludes an analysis of recent developments in Romanian Labour Law on working time, in 
the period of COVID 19 crisis. The heterogeneous nature of the situations considered and 
their disparate regulation makes it difficult to outline a single legal regime for leave days; 
from justification to effects, they cover a wide range of legal realities. That is why, how-
ever, we deemed useful a synthesis of the situations where this concept is regulated in 
Romanian law, as well as the legal consequences of these rules on the parties to the indi-
vidual employment contract. 

 
Keywords: labour law, working time, leave days, COVID 19, employment con-

tract. 
 

JEL Classification: K31 
 
 
1. Preliminary remarks 
 
Work, by its nature, is not continuous. Working days alternate with non-

working days, working time alternates with rest time, and the employees benefit 
from periods in which not only are they not obliged to work, but the work itself 
is forbidden leading to administrative sanctions for the employer. The "natural" 
interruptions of the performance of work, which do not lead to the suspension of 
the employment contract, have different causes and legal grounds. 

This alternation between working days and rest days is in constant mo-
tion because, while working time itself has maximum limits strictly regulated at 
national and European level (through the effect of Directive 2003/88/EC on cer-
tain aspects of the organization of working time), rest periods may be expanded 
by adding others, regulated in legal or contractual provisions that derogate from 
the initial rules, to the advantage of the employee. 

We emphasize from the beginning that the notion of "rest time" has a 
residual nature; we will consider rest time the interval that does not fall within 
the definition of working time, even if the employee could not actually rest during 

 
1 Raluca Dimitriu – Faculty of Law, Bucharest University of Economic Studies, Romania, raluca.di-
mitriu@drept.ase.ro. 
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this period. For example, the period of travel to work is rest time, in the sense that 
it is not covered by the definition of working time, although during this period 
the employee obviously does not rest. 

Among the periods that do not make up working time, in this paper we 
will explain the concept of “leave days”, not legally defined and even slightly 
obscure in the current Romanian legislative landscape. The notion of leave days 
does not benefit from a rigorously outlined legal definition. So, we shall attempt 
some clarifications. 

 
 2. Identity of the concept of” leave days”. Examples 

 
We can define the notion of “leave days” (days off) as representing the 

interval in which one does not work, based on a legal or contractual provision 
derogating from the employee's regular working hours.  

In the concept of leave days, we will include periods having the following 
characteristics: 

-  they otherwise constitute working days; 
- are granted based on a legal provision or on the applicable collective 

labour agreement derogating from the general provisions laid down in the Labour 
Code regarding working time; 

- are granted subject to the fulfilment of certain conditions; 
- the employee has the right (legally or contractually established) to ben-

efit from them; 
- they are not considered periods of suspension of the individual employ-

ment contract; 
- failure to grant them is sanctioned by a fine.  
Based on the above characteristics, leave days are the days granted: 
a)  according to the applicable collective labour agreement, for special 

events in the family or for other situations, such as the marriage of the employee, 
the marriage of a child, the death of the spouse or a close relative, etc.; 

b) according to the collective labour agreement, on the day of the profes-
sion, such as "Librarian's Day", "Day of the worker in water supply and sewerage 
services"2, "Machine Builder's Day", "Ship Worker's Day"3, "Teacher's Day"4, 
"Researcher's Day"5 etc. 

c) for the care of the child's health, according to Law no. 91/20146. The 
 

2 The single collective labour agreement at the level of the group of units from the water supply and 
sewerage services for the years 2020-2021 registered on 31 December 2019. 
3 Collective labour agreement at the level of the group of units in the machine building and metal 
construction sector, registered on 20 January 2016. 
4 The single collective labour agreement at the level of undergraduate education sector, registered 
on 17 April 2019. 
5 The Single Collective Labour Agreement at the Level of Group of Units in the Higher Education 
Sector registered on 10 July 2019. 
6 Published in the Official Gazette of Romania, Part I, no. 496 of 3 July 2014. 
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holders of the right to leave days are the parents, respectively the legal represent-
atives of the child, insured within the state social insurance system. They are en-
titled to a day off for the care of the child's health. It should be noted that this 
leave day is not granted if the child is actually ill, in which case the parent could 
benefit, for example, from paid leave to care for the sick child (if the legal condi-
tions are met). On the contrary, this leave day is granted on the basis of an appli-
cation submitted 15 days in advance, and is not paid; 

d) for the employees who adopt a child. Thus, according to art. 54 of 
Law no. 273/2004 on the adoption procedure7, employers have the obligation to 
grant to the employee or, as the case may be, to the employees spouses who are 
in the process of adoption free hours to carry out the evaluations required to ob-
tain the certificate and achieve practical matching, without diminishing salary 
rights, up to 40 hours per year; 

e) under the provisions of the Code of Criminal Procedure8. Thus, ac-
cording to art. 273 para. (1) of this law, the witness, the expert and the interpreter 
who are employees have the right to the income from the workplace, during the 
absence from work caused by the summons to the criminal investigation body or 
to the court; 

f) for blood donors, according to Government Decision no. 1,364/2006 
for the approval of the rights and obligations of blood donors9, which provides in 
art. 11 lit. b) the right to a day off from work, on the day of the donation, in the 
case of employed blood donors; 

g) for the supervision of children, during the COVID 19 crisis, in the 
case of employees who meet certain conditions. This right was initially estab-
lished by Law no. 19/2020 regarding the granting of leave days to parents for the 
supervision of children, during the temporary closure of educational units10 and 
currently forms the subject of regulation for the Emergency Ordinance no. 
147/2020 on granting leave days for parents in order to supervise children, in case 
of limitation or suspension of teaching activities that involve the actual presence 
of children in schools and early childhood education units, following the spread 
of SARS-CoV-2 coronavirus11; 

h) for participation in electoral boards and polling stations. According to 
art. 11 para. (9) of Law no. 135/2020 on setting the date of elections for local 
public administration authorities in 2020, as well as measures for their proper 
organization and conduct12, at the request of employees, the employer has the 
obligation to grant members of electoral boards of the polling stations, a paid day 

 
7 Republished in the Official Gazette of Romania, Part I, no. 739 of 23 September 2016. 
8 Law no. 135/2010 on the Code of Criminal Procedure, published in the Official Gazette of Roma-
nia, Part I, no. 486 of 15 July 2010. 
9 Published in the Official Gazette of Romania, Part I, no. 820 of 5 October 2006. 
10 Published in the Official Gazette of Romania, Part I, no. 209 of 14 March 2020. 
11 Published in the Official Gazette of Romania, Part I, no. 790 of 28 August 2020. 
12 Published in the Official Gazette of Romania, Part I, no. 626 of 16 July 2020. 
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off from work, on the day following the voting day, based on the certificate issued 
for this purpose by the constituency electoral bureau or the Permanent Electoral 
Authority, as the case may be; 

i) in case of incapacity for work, when the employee does not meet the 
condition of the contribution period in the social health insurance system for med-
ical leaves and allowances. Indeed, the fulfilment of the condition of the contri-
bution period generates the employee's right to medical leave, according to the 
Emergency Ordinance no. 158/2005 on social health insurance leaves and bene-
fits13. The medical leave legally suspends the individual employment contract, 
according to art. 50 lit. b) of the Labour Code. But if the employee does not meet 
the conditions to benefit from the leave and the allowance for incapacity for work, 
the contract is not suspended. However, the employee cannot work, being tem-
porarily incapacitated for work, attested by a medical certificate. In this case, the 
employee will benefit from a day off (which, therefore, since they are legally 
established, will not lead to the suspension of the employment contract, based on 
art. 51 paragraph (2) of the Labour Code). As a result, we appreciate that in this 
case the employee will benefit from unpaid leave days, without suspension of the 
employment contract; 

j) Similarly, days of temporary incapacity for work are unpaid leave days, 
in the absence of income. The minimum contribution period required for the 
granting of leave and allowance for temporary incapacity for work is 22 days in 
the last 12 months prior to the granting of the medical leave. The basis for calcu-
lating the allowance for temporary incapacity for work is the income earned dur-
ing the 6 months prior to the granting of the medical leave. However, it is possible 
to meet the situation in which the employee has a contribution period, which does 
not fall within the previous 6 months and thus the allowance for temporary inca-
pacity for work will be zero. In this case, the employee is entitled to leave of 
absence from work, but without benefitting from the indemnity for temporary 
incapacity for work. He will have unpaid leave days, with the status of motivated 
absences; 

k) Leave for work accident or occupational disease, in the case of multi-
ple jobs. The payment of the indemnity for temporary incapacity for work caused 
by a work accident is made on the basis of a medical certificate, only by the em-
ployer where the work accident took place. But the temporary incapacity for work 
makes the employee unable to work at the other employer. In this case, she will 
not benefit from indemnity or medical leave, being granted leave of absence in-
stead – so there is a new situation where the employee benefits from leave days, 
without suspension of the individual employment contract. 

The above enumeration is only illustrative; the institution of leave days 
is used abundantly by the legislator, in the most diverse normative acts. 

 
 

13 Published in the Official Gazette of Romania, Part I, no. 1074 of 29 November 2005, subse-
quently amended. 
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3. Classification 

 
As can be seen, the notion of "leave days" covers legally heterogeneous 

situations. They could be classified according to the following criteria: 
a) According to the legal basis. The legal basis on which leave days are 

granted may be: 
  - a legal act; 
  - the applicable collective labour agreement. 

Although it is possible that the individual employment contract provides 
for the employee's right to certain leave days for special family events, it is very 
uncommon, such rights being generally negotiated collectively. 

b) Paid or unpaid. Leave days established by collective bargaining agree-
ments are generally paid. However, those established by legal acts may also be 
unpaid, as is the case of the day for the care of the child's health, according to 
Law no. 91/2014 or the case of the leave of absence for the employees with tem-
porary incapacity for work who do not meet the legal conditions to be granted 
medical leave. 

c) According to the purpose of their granting. A first category is formed 
by the leave days which are intended to ensure the participation of employees in 
activities unrelated to work. Similar regulations can be found in other European 
legal systems, especially in the context of ensuring the "work-life balance", one 
of the current commandments of European labour law. In fact, the 9th principle 
of the European Pillar of Social Rights (adopted in 2017) concerns precisely "The 
balance between professional and personal life". Most such leave days are nego-
tiated through collective bargaining agreements, concluded at different levels, but 
sometimes they are also established by legal acts. Thus, for example, in Portugal 
according to a law adopted in 2019, employees in the budget sector have the right 
to a day off to accompany children on the first day of school14, in Poland they 
benefit from a day off for family emergencies.15 

Secondly, leave days may be granted for the pursuit of a general public 
interest, such as the donation of blood, participation in polling stations or giving 
evidence in criminal proceedings. 

Finally, leave days are sometimes granted because the employee is una-
ble to work, as is the case with the incapacity of the employee who does not meet 
the conditions of the contribution period or income to be entitled to sick leave or 
if the employee has two employment contracts and goes on leave for work-related 
injury or occupational disease, during the performance of the other contract. Re-
garding this last category of leave days, we consider that de lege ferenda it would 

 
14  Flash Reports on Labour Law July 2019, Country report, Portugal, 7/2019. 
15 Eurofound, Working conditions in central public administration, 2013 (https://www. euro-
found.europa.eu/sites/default/files/ef_files/docs/ewco/tn1303013s/tn1303013s.pdf, consulted on 
1.10.2020), p. 21. 
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be useful to include them in the cases of legal suspension of the individual em-
ployment contract, listed in art. 50 of the Labour Code. 

 
 4. Distinctions from other non-working days 

 
The legal regime of leave days granted in accordance with the above pro-

visions has a specific configuration. Legally or contractually regulated, leave 
days escape the already established institutions, in relation to which they need to 
be distinguished. 

1. Firstly, we are not considering the weekly rest days or annual rest 
leave, nor the non-working legal holiday, listed by art. 139 of the Labour Code. 

In addition, the leave days, in the form described above, are not the result 
of the distribution of the working hours in an unequal schedule. Thus, for exam-
ple, in the case of the compressed work schedule, the employee can work 4 days 
a week, of 10 hours each. The 5th day of the week is not a “leave day”, in the 
meaning we are referring to in this paper, but it is a day of rest resulting from the 
way the working hours are organized, as a natural interruption of work. 

We also do not take into account the days that have become rest days in 
compensation for overtime hours provided by the employee, either before or after 
their performance. Such periods do not constitute "leave days", but only a redis-
tribution of working time. It concerns compensatory time off for overtime hours, 
provided in art. 122 of the Labour Code, as well as certain days off granted to 
budgetary employees by special normative acts, as a “bridge” between non-work-
ing legal holidays. Such days shall be compensated by the provision of overtime 
on other subsequent or previous days. For example, the days of 16 and 17 August 
(Government Decision no. 595/201816), 24 and 31 December (Government De-
cision no. 983/201817, Government Decision no. 1090/201418) were established 
as free days or 27 December and 3 January (Government Decision no. 
970/201919, Government Decision no. 965/201320), other times, 2 and 3 May 
(Government Decision no. 79/201321) and others. Currently, according to art. 139 
para. (4) introduced in the Labour Code by Law no. 153/201922,  until 15 January 
of each year, the Government must establish for the personnel from the budgetary 
system the working days for which free days are granted, preceding and/or suc-
ceeding the public non-working holidays, as well as the days when the free time 
is compensated. 

Therefore, not every non-working day is, technically speaking, a 

 
16 Published in the Official Gazette of Romania, Part I, no. 687 of 7 August 2018. 
17 Published in the Official Gazette of Romania, Part I, no. 1061 of 14 December 2018. 
18 Published in the Official Gazette of Romania, Part I, no. 901 of 11 December 2014. 
19 Published in the Official Gazette of Romania, Part I, no. 1029 of 20 December 2019. 
20 Published in the Official Gazette of Romania, Part I, no. 775 of 12 December 2013. 
21 Published in the Official Gazette of Romania, Part I, no. 129 of 11 March 2013. 
22 Published in the Official Gazette of Romania, Part I, no. 623 of 26 July 2019. 
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"leave day". On the contrary, weekly rest days or the days when one does not 
work to compensate for overtime, or as a result of an unequal work schedule, are 
periods in which the employee exercises her right to rest, ie they are rest periods. 
In contrast, the leave days established in special laws for various personal or fam-
ily interests of the employee are not intended to restore the work capacity. For 
example, blood donors, parents who supervise their children in case of suspension 
of teaching activities, witnesses in criminal proceedings – carry out other activi-
ties, which are not related to the restoration of the work capacity, but which the 
legislator considered important enough so as to intervene in the contractual em-
ployment relationship. The justification for granting leave days is, without excep-
tion, independent of the work itself; therefore, their provision is imperative and 
is mandatory for the employer, even against their will. 

2. At the same time, leave days do not constitute periods of suspension 
of the individual employment contract, but neither do they represent natural in-
terruptions in the performance of work. On the contrary, their granting is deter-
mined by a specific situation in which the employee finds himself and is often a 
way of ensuring a certain balance between the professional and private life or 
between the fulfilment of private and or public, common interests. 

The fact that these leave days are not periods of suspension of the contract 
has a number of immediate legal consequences. Firstly, they are not subject to 
registration in the Register of Employees. Indeed, Government Decision no. 
905/2017 on the general register of employees23  provides only the obligation to 
register the suspension of the individual employment contract, no later than the 
day before the date of suspension/date of the cessation of suspension. 

Secondly, and even more relevant, the work performed during one of 
these leave days is not considered undeclared work and does not lead to fines for 
the employer under the provisions of art. 260 para. (1) lit. e2 of the Labour Code24. 
Specific sanctions apply in each case where the employer refuses to grant these 
leave days, but they are, without exception, lower than those for undeclared work. 
For example, the employer is sanctioned with a fine between 1,000 and 2,000 lei 
for each person for whom he refuses to grant leave days, under the provisions of 
Emergency Ordinance no. 147/2020 regarding the granting of leave days for par-
ents in order to supervise their children, without exceeding the cumulated value 
of 20,000 lei; whereas in case of the refusal to grant the day off for the care of the 
child's health, the sanction is a fine from 500 to 1,500 lei, under Law no. 91/2014 
etc. If there is no provision in the special law for a specific sanction, we consider 
applicable the sanction provided in art. 260 para. (1) lit. i) of the Labour Code, 
respectively the fine from 1,500 lei to 3,000 lei for non-compliance with the pro-
visions on overtime.  

 
23 Published in the Official Gazette of Romania, Part I, no. 1005 of 19 December 2017. 
24 "Receiving at work one or more employees during the period in which he/they has/have the in-
dividual employment contract suspended, with a fine of 20,000 lei for each person thus identified, 
without exceeding the cumulative value of 200,000 lei." 
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It is no less true that the Romanian legislator's choice regarding the peri-
ods that constitute or do not constitute suspensions of the individual employment 
contract is not always easy to grasp25. The criterion of the length of the period in 
which work is not performed may not be relevant; for example, a 2-hour warning 
strike suspends the employment contract. Likewise, the reduction of the working 
week from 5 days to 4 days, under the conditions of art. 52 para. (3) of the Labour 
Code – is a case of suspension. Regarding this text, which pre-exists the pandemic 
period, the question arose even earlier if its place was, indeed, art. 52 of the La-
bour Code26. In other words, is it justified for the reduction of the working week 
to lead to the suspension of the contract? In the legal literature it was appreciated 
that it concerns, in fact, a temporary unilateral modification of the employment 
contract, which would warrant the inclusion of this text in art. 48 of the Labour 
Code27. Another possible option would be to include this regulation in the chapter 
on working time (for example, according to Article 115 of the Labour Code). 
Indeed, the reduction of the working week is not, in the view of the legislator, a 
change in working time (which would have been more logical) but a cause for 
suspension, with the many consequences arising from this. 

On the contrary, as we have shown, the leave days the employee benefits 
from, as leave of absence, when temporarily incapable of work, but not during 
paid sick leave, have not been treated as causes for suspension of the contract, 
and this constitutes an oversight of the legislator that should be corrected. 

3. Another distinction to be made is between leave days and leave of ab-
sence. The leave of absence granted on request is not legally regulated. However, 
in practice, based on the principle of contractual freedom, the leave of absence 
from work, with the payment of salary during the absence from work is met in 
practice. The leave is granted by the employer, when consenting to the employee's 
request to be temporarily absent from work in order to attend to personal issues. 
The period of absence from work of the employee whose leave note has been 
approved will be recorded in the timesheet as “leave of absence” and the salary 
will be the one corresponding to the normal working time. The agreement does 
not represent a suspension of the individual employment contract, and, therefore, 
the periods of time in which the employee is excused are not recorded in the gen-
eral register of employees. 

 
25 See also R. Dimitriu, Reflecții privind suspendarea contractului individual de muncă și necesi-
tatea regândirii reglementării acesteia cuprinsă în Codul muncii [Reflections on the suspension of 
the individual employment contract and the need to rethink its regulation contained in the Labor 
Code], in “Dreptul” [The Law] no. 2/2015, p. 70 – 83. 
26 "In case of temporary reduction of activity, for economic, technological, structural or similar 
reasons, for periods exceeding 30 working days, the employer will have the opportunity to reduce 
the working hours from 5 days to 4 days per week, with the corresponding reduction of salary, until 
the remedy that caused the reduction of the program, after prior consultation of the representative 
union at the level of the unit or of the employees' representatives, as the case may be”. 
27 Al. Athanasiu, Codul muncii. Comentariu pe articole. Actualizarea la vol. I și II [Labour Code. 
Comment on articles], Update to vol. I and II, CH Beck, Bucharest, p. 50. 
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In practice, the agreement between the employee and the employer re-
garding the leave of absence materializes in the so-called "leave note". However, 
most of the time the agreement regarding the leave of absence is verbal without 
being taking the form of a document28. By granting the consent, we consider that 
the employer does not cease to be responsible for the health and safety at work of 
the employee, and the accidents that occurred during the consented period for 
leave of absence are work accidents. 

However, the employee does not have a right to leave of absence; as a 
result, the agreements do not fall into the category of leave days. In general, leave 
days are also granted on the basis of an employee's request, but unlike the leave 
of absence, their granting is mandatory. In fact, the manifestation of the employ-
ee's will be improperly called "request", being rather a notification regarding his 
intention to benefit from the legal right to benefit from the leave days in question. 

 
 5. Leave granted to parents - employees during the COVID crisis 

 
A special case of leave days granted to employees is regulated by Emer-

gency Ordinance no. 147/2020 on granting leave days for parents in order to su-
pervise children, in case of limitation or suspension of teaching activities that 
involve the actual presence of children in schools and early childhood education 
units, following the spread of SARS-CoV-2 coronavirus, which provides the ob-
ligation of employers to grant leave days to employees-parents. It provides for 
the right to leave days under conditions similar to those provided in Law no. 
19/2020 regarding the granting of some leave days to parents for the supervision 
of children, in case of temporary closure of schools. 

Thus, leave days are granted to one of the parents for the supervision of 
children, in case of reduction or suspension of teaching activities that involve the 
actual presence of children in schools and early childhood education units where 
they are enrolled, as a result of the epidemiological investigation determined by 
the spread of the SARS-CoV-2 coronavirus, carried out by the county public 
health directorate, respectively of the Bucharest Municipality, and taking into ac-
count the decisions of the county committee for emergency situations, respec-
tively the Emergency Situations Committee of the Bucharest Municipality. 

By limitation or suspension of teaching activities that involve the actual 
presence of children is meant reducing the frequency of children's participation 
in school classes and the use of technology and the Internet or other alternative 
ways of education to carry out teaching activities.  

It should be noted that the Government Emergency Ordinance no. 
147/2020 was recently amended by Government Emergency Ordinance no. 
182/2020 for completing the Government Emergency Ordinance no. 147/2020 on 

 
28 For details, see R. Dimitriu (coordinator), Consilier – Codul muncii [Counselor – Labour Code], 
Rentrop & Straton, Bucharest, p. T 36/006. 
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granting days off for parents to supervise children, in case of limitation or sus-
pension of teaching activities that involve the actual presence of children in 
schools and early childhood education units, following the spread of SARS-CoV-
2 coronavirus, as well as art. 6 of the Government Emergency Ordinance no. 
132/2020 on support measures for employees and employers in the context of the 
epidemiological situation caused by the spread of SARS-CoV-2 coronavirus, as 
well as to stimulate employment growth29. According to this normative act, the 
days off are granted if the child carries out either hybrid activities (scenario 2) 
and exclusively online (scenario 3). In addition, the parent of the child with 
chronic illnesses also benefits from free days for which the family doctor or spe-
cialist doctor has issued certificates for online education. The parent presents a 
copy of the certificate issued by the family doctor/specialist. 

According to art. 81 of the Government Emergency Ordinance no. 
147/2020, introduced by Government Emergency Ordinance no. 182/2020, the 
days off are granted only after the application by the employer of the legal regu-
lations in force for carrying out the activity through telework or work at home, if 
the workplace of the parent allows it. From this slightly ambiguous wording we 
can understand that the parent who can work in telework does not benefit from 
days off. 

From the provisions of the Government Emergency Ordinance no. 
147/2020 benefit parents who cumulatively meet the following conditions: 

a) have children up to 12 years of age or have children with disabilities 
up to 26 years of age, enrolled in a school or pre-school unit; 

b) the other parent does not benefit from leave days. 
We notice that, unlike Law no. 19/2020, from the provisions of the Emer-

gency Ordinance no. 147/2020 teleworkers or employees working from home 
also benefit. 

From the provisions of the Emergency Ordinance no. 147/2020 benefit: 
a) the natural parent, according to the Civil Code; 
b) the adoptive parent; 
c) the person who has the child/children in custody for adoption; 
d) the person who has the child in foster care or under guardianship; 
e) the person who takes care of the child during the absence of the parents 

or guardian, as the case may be, appointed according to art. 104 para. (2) of Law 
no. 272/2004 on the protection and promotion of children's rights, republished, 
with subsequent amendments and supplements; 

f) the parent or legal representative of the disabled adult enrolled in an 
educational unit; 

g) the parent or the legal representative of the child with severe disability 
not enrolled in school or who has in the care, supervision and maintenance the 
adult person classified as severely disabled or severely disabled with a personal 

 
29 Published in the Official Gazette of Romania, Part I, no. 993 of 27 October 2020. 
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assistant, for whom he opted for the indemnity provided by art. 42 para. (4) of 
Law no. 448/2006 on the protection and promotion of the rights of persons with 
disabilities, republished, with subsequent amendments and supplements, only in 
situations where the activity of the day service is limited or suspended, by or-
der/decision of the authority managing the day service, as a result of the spread 
of the SARS-CoV-2 coronavirus. 

Neither the beneficiary nor the other parent must be in any of the follow-
ing situations: 

- parental leave for children up to 2 years old; 
- leave for the care of a child with disabilities up to 7 years old; 
- annual rest leave; 
- unpaid leave;  
- technical unemployment; 
- is the personal assistant of one of the dependent children; 
- has income subject to income tax. 
The employer will grant the leave days based on a request, submitted 

according to Order no. 1375/2020 for the approval of the application forms and 
the self-declaration provided in art. 2 para. (3) of the Government Emergency 
Ordinance no. 147/2020 on granting leave days for parents in order to supervise 
children, in case of limitation or suspension of teaching activities that involve the 
actual presence of children in schools and early childhood education units, fol-
lowing the spread of SARS-CoV-2 coronavirus30. The application shall be ac-
companied by the self-declaration of the other parent, a copy of the child's/chil-
dren’s birth certificate(s) or a document attesting to the quality of the person re-
questing the leave, as well as, where appropriate, a copy of the certificate of dis-
ability of the child or of the adult up to 26 years of age. 

The allowance for each leave day is initially paid by the employer in the 
amount of 75% of the basic salary corresponding to a working day, but not more 
than the daily equivalent of the 75% of the average gross salary used as reference 
for establishing the social security state budget. It will be settled from the Wage 
Guarantee Fund. The allowance is gross and is subject to taxation and payment 
of social security contributions, social health insurance, as well as the payment 
of the insurance contribution for work, under the terms provided by the Fiscal 
Code for income from salaries and assimilated wages. 

For the settlement of the amounts for the payment of the indemnity, the 
employer submits an application to the employment agencies of the county, of 
the municipality of Bucharest respectively, where the employer operates or has a 
branch/working point, as the case may be, accompanied by supporting documents 
regarding fulfilment of the indemnity settlement conditions. The application and 
the supporting documents are sent electronically or in letter format to the employ-
ment agencies of the county, respectively of the municipality of Bucharest, within 

 
30 Published in the Official Gazette of Romania, Part I, no. 832 of 10 September 2020. 
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30 days from the date of payment of the contributions and taxes related to the 
allowance. 

The settlement of amounts paid as indemnity is made within 15 calendar 
days from the date of registration of the application and supporting documents. 

The employees of the national defence system, public order and national 
security, the employees of the penitentiaries and the staff of the public health 
units do not benefit from these leave days. Exceptions are single-parent families. 
If both parents work in these sectors, only one of them is entitled to a salary in-
crease, in the amount of 75% of the basic salary corresponding to a working day, 
but not more than the daily equivalent of 75% of the average gross salary used as 
a reference to establish the state social insurance budget, corresponding to the 
number of working days during the period of suspension of activities in educa-
tional facilities. 

 
6. Conclusions 
 
Designed to ensure the satisfaction of private or public interests, leave 

days are exceptional situations, regulated by law or collective labour agreement 
in order to ensure, often with payment, the possibility of the employee to be ab-
sent from work. The individual employment contract remains active, because 
these leave days do not represent situations when it is suspended; on the other 
hand, they do not represent rest periods, intended for the restoration of the work 
capacity. 

The heterogeneous nature of the situations considered and their disparate 
regulation makes it difficult to outline a single legal regime for leave days; from 
justification to effects, they cover a wide range of legal realities. That is why, 
however, we deemed useful a synthesis of the situations where this concept is 
regulated in Romanian law, as well as the legal consequences of these rules on 
the parties to the individual employment contract. 
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Abstract 
The salary, established by individual negotiation, can be modified, as a rule, 

only by the agreement of the contracting parties – in compliance with the provisions of 
art. 38 of the Labour Code. However, in the field of individual labour relations, the inci-
dental legal regulations also provide for some hypotheses of unilateral reduction of the 
contractual element seen in the above. For example, the modification of the collective 
labour contract – in the private sector – through the adopted laws, determines the modi-
fication of the individual labour contract (because art. 132 paragraph 4 of Law no. 
62/2011 of the social dialogue specifies: “the individual labour contract may not contain 
clauses establishing rights at lower levels than those established by the applicable col-
lective bargaining agreements”). 
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1. Introductory issues 
 

A) In accordance with the provisions of the Labour Code2 (art. 159 par-
agraph 1 correlated with paragraph 2), "the salary represents the consideration of 
the work submitted by the employee based on the individual employment con-
tract". "For the work performed, each employee has the right to a salary expressed 
in money that is paid by the employer." 

In the matter of remuneration, the main sources of law for the private 
sector are: art. 159-171 of the Labour Code, which establish the framework re-
gime, of common law, in the matter) and the collective labour contract (instru-
ment meant to influence and individual negotiation). The following are high-
lighted as sources of law in the public sector: Labour Code – art. 159-171, Frame-
work Law no. 153/2017 on the remuneration of staff paid from public funds and 
certain normative acts remaining in force3 (after the adoption of Law no. 

 
1 Ana Vidat – Faculty of Law, Bucharest University of Economic Studies, Romania; lawyer, mem-
ber of the Bucharest Bar Association, ana.vidat@yahoo.com. 
2 Republished in the Official Gazette of Romania, part I, no. 345 of 18 May 2011. 
3 Published in the Official Gazette of Romania, part I, no. 492 of June 28, 2017. 
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153/20174). 
Regardless of the field to which we refer, the obligatory requirement, 

generally valid, to be observed the minimum level of salary (the minimum gross 
salary per country guaranteed in payment) is established5. 

The payment of the salary is usually made “in money” (art. 166 paragraph 
1 of the Labour Code); "The payment in kind of a part of the salary is possible 
only if it is expressly provided in the applicable collective labour contract or in 
the individual labour contract" (art. 166 paragraph 3 of the Labour Code). Salary 
incomes include – in accordance with the provisions of art. 160 of the Labour 
Code: "basic salary, allowances, bonuses, awards, incentives and other supple-
ments". 

B) In establishing the coordinates of the salary, the principle “for equal 
or equal value work, equal salary” must be observed (art. 6 paragraph 3 of the 
Labour Code6). In order to understand the option of the legislator, it is necessary 
to corroborate art. 6 para. 3 with art. 159 para. 3 of the Labour Code; thus, it is 
concluded that the above principle excludes any discrimination in the establish-
ment or modification of salaries (from one category of employees to another, 
from one employee to another). 

On these issues, the C.J.U.E. decided on certain interpretations of the le-
gal texts, of which we highlight those that are – in our opinion – of interest: 

• in order to prove that a measure is objectively justified, the employer 
must demonstrate that the actions establishing a differential treatment: corre-
spond to a real need of the unit; are appropriate for achieving the objective pur-
sued by the unit; are necessary for this purpose7; 

• equal pay is not subordinated to the existence of a professional qualifi-
cation, being sufficient for the work submitted to be of equal value, which implies 
the intervention of a competent authority to evaluate it8; 

• equal pay must not only be interpreted as equality between employees 
working simultaneously in the same unit, but also as equality between employees 

 
4 According to art. 2 para. 2 of Law no. 153/2017, “The provisions of this law do not apply to the 
staff of the National Bank of Romania, the Financial Supervisory Authority, the National Energy 
Regulatory Authority and the National Authority for Administration and Regulation in Communi-
cations”. 
5 “The employer cannot negotiate and establish basic salaries through the individual employment 
contract below the minimum gross hourly basic salary per country” (art. 164 paragraph 2 of the 
Labour Code). “The employer is obliged to guarantee in payment a gross monthly salary at least 
equal to the minimum gross basic salary in the country. These provisions also apply if the employee 
is present at work, within the program, but cannot carry out his activity for reasons not attributable 
to him, except for the strike” (art. 164 paragraph 3 of the Labour Code). 
6 We appreciate that art. 6 para. 3 of the Labour Code adds, in a way, to art. 41 para. 4 of the 
Constitution which refers only to the concept of “equal work”; the completion in question is admis-
sible – considering that, without being inscribed in the letter of the Fundamental Law (of art. 41 
par. 4), it is circumscribed to its spirit. 
7 To be seen Bilka Case, no. 170/84, www.europa.eu.int. 
8 To be seen Case Commission v. United Kingdom, no. 61/81, www.europa.eu.int. 
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who work successively in the same job9; 
• the principle of “equal work or equal value, equal pay” excludes the 

existence of wage discrimination between those who work under an individual 
employment contract of indefinite duration with full working time and those who 
are party to an individual contract fixed-term or part-time work. 

The decisions of the Constitutional Court10 also provide as follows: 
• given that the principle of equal rights and non-discrimination applies 

only to equal or similar situations, the differentiated legal treatment, established 
by the legislator in consideration of different objectively situations, does not rep-
resent privileges or discrimination; 

• equality does not mean uniformity, being possible to establish a differ-
ent legal treatment for different situations, when this is justified in a rational and 
objective way; 

• differentiating basic allowances and salaries for dignitaries and other 
employees in the budget sector is the free choice of the legislator, taking into 
account the importance and complexity of different functions; 

• the legislator is also entitled to introduce certain increases in basic al-
lowances and salaries, periodic bonuses and other incentives, which he can dif-
ferentiate according to the categories of staff to which they are granted, can 
change them in different periods of time, suspend or even cancel. 
 

2. The possibility of reducing the salary – given the existence of eco-
nomic difficulties 

 
A) As a rule, the salary, established by individual negotiation, can be 

 
9 This solution was pronounced in the case of Wendy Smith, no. 129/79 (www.europa.eu.int.); in 
this case, a woman, succeeding a man in a job, did not receive the same salary as her predecessor. 
10 Decision of the Constitutional Court no. 721/2006 regarding the exception of unconstitutionality 
of the provisions of art. 269 para. 1 and 2 of the Labor Code and art. 21 para. 1 of the Government 
Ordinance no. 137/2000 on the prevention and sanctioning of all forms of discrimination (published 
in the Official Gazette of Romania, part I, no. 962 of November 30, 2006); Decision of the Consti-
tutional Court no. 108/2006 regarding the exception of unconstitutionality of the provisions of art. 
19, art. 20 para. 1 and art. 24 para. 3 of Law no. 154/1998 on the system for establishing basic 
salaries in the budgetary sector and allowances for persons holding positions of public dignity as 
well as art. 35 of Law no. 393/2004 on the Statute of local elected officials (published in the Official 
Gazette of Romania, part I, no. 212 of March 8, 2006); Decision of the Constitutional Court no. 
693/2006 regarding the exception of unconstitutionality of the provisions of art. 19 and art. 20 para. 
1 of Law no. 154/1998 on the system for establishing basic salaries in the budgetary sector and 
allowances for persons holding positions of public dignity (published in the Official Gazette of 
Romania, part I, no. 915 of November 10, 2006). 
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modified in the sense of reduction only by the agreement of the contracting par-
ties11 – in compliance with the provisions of art. 38 of the Labour Code12. 

B) The Labour Code regulates as a unit the possibility of unilateral salary 
reduction – as a disciplinary sanction – as follows: 

- demotion from the position, with the granting of the salary correspond-
ing to the position in which the demotion was ordered, for a duration that cannot 
exceed 60 days (art. 248 paragraph 1 letter b of the Labour Code); 

- reduction of the basic salary for a period of 1-3 months by 5-10% (art. 
248 paragraph 1 letter c of the Labour Code); 

- reduction of the basic salary and/or, as the case may be, and of the man-
agement allowance for a period of 1-3 months by 5-10% (art. 248 paragraph 1 
letter d of the Labour Code). 

From those presented, the legislator's option to resort to the enumeration 
of cases and to the concrete specification of the applicability limits can be learned. 

C) However, in the context of the economic crisis caused by the emer-
gence of new circumstances, restrictive for the employer13, the following 
measures can be applied that will lead to a unilateral amendment of the salary – 
but designed as a protection measure (alternative to dismissal): 

- the corresponding reduction of the salary as an effect of the temporary 
reduction of the activity, for economic, technological, structural or similar rea-
sons (art. 52 paragraph 3 of the Labour Code); the contractual elements subject 
to modification are expressly legally highlighted, respectively only the work 
schedule and the salary – in which case the legislator refers to the “corresponding 
reduction of the salary”, without, however, specifying a difference. In this case, 
the unilateral modification of the individual employment contract may occur as 
an effect of the temporary reduction of the activity for periods exceeding 30 work-
ing days. The reasons that determine the reduction of the activity are legally stated 

 
11 Such a case of modification can be considered, which also determines the correlative amendment 
of the salary, the transition of employees from a full-time job to a part-time job (art. 107 paragraph 
1 of the Labor Code); it is the legal duty of the employer to, ”as far as possible, take into account the 
requests of employees to transfer (…) from a full-time job to a part-time job” – in which case "the 
minimum gross hourly basic salary is calculated by relating the minimum gross basic salary per 
country to the average number of hours per month according to the approved legal work schedule" 
(art. 164 paragraph 1, second sentence of the Labor Code). 
12 According to which, “Employees may not waive the rights recognized by law. Any transaction 
that seeks to waive the rights recognized by law to employees or limit these rights is null and void”. 
13 To be seen I. T. Ștefănescu, Tratat teoretic și practic de drept al muncii, 4th ed. revised and added, 
Universul Juridic Publishing House, Bucharest, 2017, p. 429; R. Dimitriu, Dreptul muncii. Anxietăți 
ale prezentului, Rentrop & Straton, Publishing House, Bucharest, 2016, p. 174; R. Dimitriu, Con-
tractul individual de muncă – Prezent şi perspective, Tribuna Economică Publishing House, Bu-
charest, 2005, p. 21; I. T. Ştefănescu (coord.), M. Gheorghe, I. Sorică, A. G. Uluitu, B. Vartolomei, 
A. Vidat, V. Voinescu, Dicţionar de drept al muncii, Universul Juridic Publishing House, Bucha-
rest, 2014, p. 252; B. Vartolomei, Dreptul muncii, Curs universitar, Universul Juridic Publishing 
House, Bucharest, 2016, p. 114. 
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(not being left to the discretion of the employer), respectively: "economic, tech-
nological, structural or similar" – being necessary to have a "real and serious 
cause". 

As a measure of protection of the affected employees, the legislator es-
tablished the need to consult the representative union at the unit level or the em-
ployees' representatives, as the case may be; it is, however, an advisory opinion 
and not a compliant one. We consider that such an obligation of consultation is 
opportune having the effect of avoiding the occurrence of employer abuses. 

- reduction of working time by no more than 50% of the duration pro-
vided in the individual employment contract, for a period of at least 5 consecutive 
working days – by (unilateral) decision of the employer – in case of temporary 
reduction of activity determined by the establishment of emergency/ alert/siege 
(in accordance with the law) – in accordance with the provisions of the O.U.G. 
no. 132/202014. The employer may order this measure to reduce the working time 
and may request the settlement of the allowance granted if the following condi-
tions are cumulatively met: “there is a temporary reduction of the activity deter-
mined by the establishment of the state of emergency/alert/siege; therefore, it 
does not apply to employers who have suspended activities; the measure affects 
at least 10% of the number of employees of the unit; the reduction of the activity 
is justified by a decrease of the turnover from the month prior to the application 
of the measure or, at most, from the month before its previous month by at least 
10% compared to the similar month of the previous year” (art. 1 paragraph 1 of 
O.U.G. no 132/2020). „Employees affected by the measure receive an allowance 
of 75% of the difference between the gross basic salary provided for in the indi-
vidual employment contract and the gross basic salary for the hours actually 
worked as a result of the reduction in working time, in addition to the due salary 
entitlements calculated at the actual time worked” (art. 1 paragraph 1 of O.U.G. 
no. 132/2020). As a consequence, the employee will receive 50% of the salary 
from the employer and 75% of the difference from the state15. 

D) Against the background of the factual situation created by the spread 
of the SARS-COV-2 coronavirus, we appreciate that it is necessary to emphasize 
the possibility for the legislator to intervene in contracts in order to order the 
modification of some clauses (including the salary). 

The Constitutional Court ruled, by Decisions no. 872/201016 and 
874/201017, that the temporary reduction of salaries in the public sector is possi-
ble, because those who are engaged in employment relationships in the budgetary 
environment (mainly employees and civil servants) are essentially view of the 

 
14 Published in the "Official Gazette of Romania", part I, no. 720 of August 10, 2020. 
15 According to art. 6 of H.G. no. 719/2020 (published in the Official Gazette of Romania, part I, 
no. 794 of August 31, 2020), for the year 2020, the measure shall apply until December 31, 2020. 
16 Published in the Official Gazette of Romania, part I, no. 433 of June 28, 2010. 
17 Published in the Official Gazette of Romania, part I, no. 433 of June 28, 2010. 
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source from which the salaries/allowances/balances are fed, by the national pub-
lic budget, respectively by the receipts and expenses from this budget. 

 The decisive factor of the legal regulation of the remuneration regime in 
the public sector is the fact that the salaries are established so as to fit in the 
budgets approved according to the law. 

Collective labour agreements in the public (budgetary) field outright ex-
clude any negotiation (collective and/or individual) regarding salaries, unless the 
law sets the salary between minimum and maximum limits – in which case the 
negotiation is possible within the previously established limits (art. 162 paragraph 
3 of the Labour Code in conjunction with art. 138 paragraphs 1-5 of Law no. 
62/2011 and with art. 1 paragraph 4 of Law no. 153/2017). 

Although, this solution is designed with direct applicability in the public 
system, we appreciate that by applying the reasoning of interpretation "by anal-
ogy"18, the measure can be ordered in the private system. 

Moreover, by Decision no. 1414/200919, the Constitutional Court recog-
nized "the possibility of the legislator to intervene, for reasons of general interest, 
to amend provisions of collective labour agreements, regulating solutions that 
meet the social needs existing at a given time." 

In the light of the constitutional norms seen above, it must be emphasized 
that "the essence of the constitutional legitimacy of restricting the exercise of a 
right or a freedom is its exceptional and temporary character". 

  The Decision also states that "in a democratic society, the rule is that of 
the unrestricted exercise of fundamental rights and freedoms, the restriction being 
provided as an exception, if there is no other solution to safeguard the values of 
the state that are endangered". 

Consequently, it is the duty of the state to identify "solutions to counter-
act the effects of the economic crisis, through an appropriate economic and social 
policy". 

Also, in the private sector, the modification of the collective labour con-
tract, through the adopted laws, determines the modification of the individual la-
bour contract (considering that art. 132 paragraph 4 of Law no. 62/2011 of the 
social dialogue specifies “the individual labour contract may not contain clauses 
establishing rights at levels lower than those established by the applicable collec-
tive bargaining agreements”). 

The amendment of an individual employment contract regarding the sal-
ary determined by the conventional modification of the collective labour contract 
produces eo ipso20 effects (because the collective labour contract, by analogy, 

 
18According to art. 278 para. 1 of the Labor Code, "The provisions of this Code are completed with 
the other provisions contained in labor law and, insofar as they are not incompatible with the spe-
cifics of employment provided by this Code, with the provisions of civil law". 
19 Published in the Official Gazette of Romania, part I, no. 796 of November 23, 2009. 
20 To be seen I. T. Ștefănescu, op. cit. (2017), p. 195. 
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operates like the law – art. 17 paragraph 5 of the Labour Code). Salary differen-
tiation is possible, without discrimination21, depending on: the use of similar or 
equal professional knowledge and skills; making an equal or similar amount of 
intellectual and/or physical effort; the importance and complexity of the work 
performed; quantity, quality and value of work; working conditions (harmful, 
heavy or dangerous); seniority in work. 

 
3. Conclusions 

 
The creation of legal solutions whose main effect is also aimed at reduc-

ing the salary, justifies the formulation of the following conclusions: 
A) For reasons imposed by the evolution of the epidemiological situation, 

the protection of the public interest, we consider it wise to adopt measures de-
signed to allow the authorities to intervene effectively in order to manage the 
crisis. 

B) It is necessary to use all legal instruments meant to prevent the appli-
cation of dismissal for reasons not related to the person of the employee. 

C) In order to avoid the termination of the individual employment con-
tract due to economic difficulties, solutions must be considered that could gener-
ate the unilateral modification of the individual employment contract; however, 
it is imperative that the entire procedure be limited to the cases and conditions 
provided for by the applicable law. 

D) Given the serious impact on the economic context, attempts are being 
made to take measures to prevent the termination of individual employment con-
tracts. 

Thus, in accordance with the above, we consider that the employee has 
the opportunity to choose between accepting a salary reduction – with the reduc-
tion of working hours – or terminating the contract for reasons not related to his 
person (based on art. 65 of the Labour Code). 
 

4. Proposals de lege ferenda 
 
For practical reasons, we consider that it would be useful to regulate ex 

lege the limits of the salary reduction – given that the measure is designed as an 
alternative to dismissal. 

For example, the legislator expressly provides that, if the employee com-
mits a disciplinary offense, he may be sanctioned with a reduction of the basic 
salary for a period of 1-3 months by 5-10% (art. 248 paragraph 1 letter c of the 
Labour Code)/reduction of the basic salary and/or, as the case may be, and of the 
management allowance for a period of 1-3 months by 5-10% (art. 248 paragraph 
1 letter d of the Labour Code); the possible limits to be applied are expressly 

 
21 Aspects established in the Decisions of the Constitutional Court; see, in this sense, on the footnote 
no. 10.  
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provided for (either 5% or 10% or between these limits). 
Consequently, if the vision of the legislator was to think in favor presta-

toris in the conditions in which we speak about the existence of guilt – condition 
of the application of the disciplinary sanction – a fortiori we appreciate to be 
judicious the concrete regulation of some limits and in case the economic diffi-
culties appear – in which case the employer decides to reduce the salary as an 
alternative to dismissal for reasons not related to the employee's person; we con-
sider that such a regulation would reduce/avoid possible employer abuses. 
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 Abstract 
 The legal rules on collective redundancies abound in matters of interpretation 
and application; the most thorny of the questions arising from this process is related to 
the integration of the performance goals appraisal and general professional competence 
appraisal in a legal context that the legislator wanted to be eminently objective. Beyond 
the substantive aspects of this complex process, all stages of information, consultation, 
regulation and implementation of aspects related to the selection of employees in scope 
of collective redundancy must be clearly and accurately recorded in the documents issued 
in collective redundancy processes. Their non-compliance entails the risk of the court 
annulling the dismissal decision, affecting the effectiveness of a long, complex and trau-
matic process for the individuals and the organization. We further aim to capture some 
of the best practices regarding the steps taken for the smooth implementation of a collec-
tive redundancy process, with a special focus on issues related to the professional evalu-
ation of employees. 
 
 Keywords: collective redundancy, notification, performance objectives, ap-
praisal, dismissal decision. 
 
JEL Classification: K31 
 
 

 1. The procedure for employee’s evaluation in the context of collec-
tive redundancy processes 

 
 By the nature of the dismissal for reasons not related to the employee's 

person, the collective redundancy under art. 65 and art. 66 of the Labor Code 
must be real, serious and objective, deriving from the genuine need of the em-
ployer to undertake measures to adjust the business from an organizational, func-
tional, technological or economic perspective. The objective nature and the inner 
causes related to the employer differentiate this type of dismissal from the one 
related to the employee's person, for which the Labor Code establishes at art. 61 
other grounds of dismissal (disciplinary, professional inadequacy or related to 
physical/mental fitness). 

 In the context of collective redundancies for reasons not related to the 
person of the employee, the need for objectivity is reinforced in the selection pro-
cess deployed for the dismissal scope, precisely to avoid turning job losses into 
opportunities to eliminate undesirable employees, for other reasons subjective by 

 
1 Ioana Cristina Neagoe-Diniță - Doctoral School of Law, Bucharest University of Economic Stud-
ies, Romania, ioanacostea2001@yahoo.com. 
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nature. Thus, „by introducing at par. (3) in art. 69 of the Labor Code of a manda-
tory appraisal stage, the legislator aimed precisely to strengthen the objective na-
ture of this dismissal by the use of performance goals in the selection process for 
the scope of dismissal2”. 

 Thus, when we talk about the selection criteria in the collective redun-
dancy frame, the primacy of the obligation to appraise performance goals pre-
vails, due to the fact explained by an author3 "that the collective redundancy 
measures aim, among other things, to streamline the employer's activity" natural 
"keeping employees who, until the time of collective dismissal, have achieved 
their performance goals" and have contributed by their own work to streamline 
the activities. 

 In the same sense4, is the existence of a “logical mechanism” of the se-
lection process by “selecting employees on social criteria (...) only after the ap-
praisal of performance goals (individually)”. "Only then, if there are employees 
who are professionally on the same level, can social criteria be applied." 

"Although the requirement to appraise performance goals before pro-
ceeding with any other selection method leads to the mandatory establishment of 
a management system by objectives at the level of all employers"5, we consider 
excessive such mandatory management system and we note this requirement 
could be transposed in the need for the employer to implement "a mathematical 
and transparent appraisal systems". Also, in line with the trends of judicial prac-
tice, we reiterate that “goals appraisal, in the stage mentioned in art. 69 para. (3) 
of the Labor Code, does not exclude the performance of a more complex profes-
sional evaluation, which can be carried out based on a distinct criterion of profes-
sional competence that must be set by the employer based on art. 69 para. (2) 
letter d) of the Labor Code.” 

The regulation of performance appraisal procedure is not only a legal re-
quirement, but also a prerequisite for the execution of the parties' rights in a trans-
parent, uniform and fair performance appraisal framework. According to art. 242 
letter i) of the Labor Code, the internal regulations must also include “the criteria 
and procedures for professional evaluation of employees”. From the interpreta-
tion of the text, we deduce the fact that the employer can issue multiple profes-
sional appraisal procedures, obviously intended for the various purposes or 
stages. The context of art. 242 of the Labor Code also suggests the internal regu-
lations of the employer may contain general rules regarding the professional eval-
uation, as well as specific rules released for specific processes. General rules may 

 
2 Ioana Cristina Neagoe Diniță, Objective and subjective aspects in the evaluation of employees in 
the collective redundancy procedure, „Perspectives of Law and Public Administration”, Volume 9, 
Issue 2, December 2020, p. 168. 
3 Marius Catalin Preduț, Codul Muncii comentat, Universul Juridic, Bucharest, 2016, p. 132.  
4 Ion Traian Ștefănescu, Marius Ezer, Monica Gheorghe, Irina Sorica, Brândușa Teleoacă-Vartolo-
mei, Aurelian Gabriel Uluitu, Veronica Voinescu, Codul Muncii, Universul Juridic, Bucharest, 
2017, p. 212. 
5 Ioana Cristina Neagoe Diniță, op. cit., p. 171. 
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refer to stages, methods, evaluation actors and evaluation forms applied in the 
performance management system (recurrent evaluation). Specific rules (other 
types of procedures) may refer to particular human resources processes, either 
assessment in collective redundancies or professional inadequacy procedure. Re-
gardless of the purpose for which they are enacted, such special regulations 
should be included in the internal regulations, consistent with the provisions of 
the Labor Code. However, there is nothing preventing the employer to opt for a 
separate regulation, dedicated to the collective redundancy procedure, having a 
similar legal force, subject to information, consultation with the view to reach an 
agreement among social partners. 

Thus, the judicial practice reveals that the social partners resort to the 
issuance of regulations dedicated to the selection of the targeted employees af-
fected by the procedure of collective dismissal. Although we do not rule out this 
possibility, we consider that the legal force of such a regulation is not similar to 
the internal regulation as long as it is applicable only to a specific dismissal pro-
cess. On the contrary, a generic evaluation regulation enacted separately for all 
collective redundancy processes resulting from the information and consultation 
of the same social partners entitled to discuss the internal regulation, based on 
their agreement, it could become part of the internal regulation itself, thus bene-
fitting of erga omnes application as in the case of the internal regulation. 

An important controversy is related to the use by employers of an ap-
praisal performed exclusively for the purpose of the ranking and selection of em-
ployees in restructuring processes. Apparently objective, the evaluation process 
is often performed by circumventing or minimizing the impact of the regular per-
formance appraisal under the performance management system, which is the one 
that captures the value of employee's effective work. 

The question we intend to further answer is to determine to which extent 
the employer has an obligation to have a performance system in place, to use it 
as a tool for evaluating employees within the collective redundancy procedure 
and to establish what the acceptable evaluation tools are as per the legal require-
ments. In general, the debate on this issue oscillates between the total exclusion 
of the pro-causa performance appraisal for the purpose of collective redundancy 
and its full acceptance, so we have a wide range of arguments. 

Judicial practice6 criticizes the use of a special evaluation procedure ne-
gotiated by the social partners in the collective redundancy procedure "given that 
the law requires the appraisal of performance goals, meaning it summarises the 
results of the previous professional evaluation." It is possible to circumvent this 
legal requirement if there is no previous evaluation result to be used as input in 
the selection procedure. Such a situation is possible if the performance system is 
not in place at the level of that employer or if, in certain circumstances, although 
it was in place, the parties did not apply it. 

 
6 Pitești Court of Appeal, Civil Section I, Decision no. 2010/11.10.2016. 
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Similar to other doctrinaires7, we consider that the non-existence of the 
performance management system cannot itself be a reason for the exemption from 
the obligation established in art. 69 para. (3) of the Labor Code, since the law 
stipulates that the individual employment contract must include the performance 
evaluation criteria, and while the internal regulations they must be regulated 
jointly with an evaluation procedure. Once the legal obligation has been estab-
lished, the lack of these elements in the performance management can only be 
attributable to employer's fault, thus proving proof of his bad faith. 

On the contrary, another doctrinal opinion8 argue that the obligation pro-
vided by art. 69 para. (3) of the Labor Code is fulfilled even in the situation of 
issuing and applying a performance evaluation procedure for the exclusive pur-
pose of the collective redundancy process. This opinion unfortunately confirms a 
widespread practice and show that most employers use performance only when 
they have to operate restructuring. If we admit the imperative nature of the art. 69 
para. (3) of the Labor Code and the fact that it must provide data for the selection 
of employees in the context of collective redundancies, we should also admit that 
failure to comply or circumvent the effects of this rule must lead to the conse-
quence of annulment of the collective redundancy process. 

There is no indication in the norms of the Labor Code that the legislator 
wanted to substitute the evaluation of the performance goals under the current 
activity with the evaluation of another element, not even with the more extensive 
concept of professional competence. The legal requirement is clear, other selec-
tion criteria apply after evaluating the performance goals. The question arises 
naturally whether this reference ("after assessing performance goals") points to 
the timing of criteria application (from paragraph 3 and paragraph 2 (d) of the 
Labor Code) or is an indication of what is to be assessed for the purpose of the 
collective redundancy process. A teleological interpretation of Law no. 40/2011 
shows that the legislator did not only want to go through the formal stage of eval-
uating the goals, but substantially aimed that tangible results (the goals) be the 
essential elements based on which the employees should be ranked. 

Judicial practice9 responds to this dilemma by noting two obligations for 
the employer based on art. 69 of the Labor Code: “an obligation to evaluate the 
achievement of employees' performance goals as a first step in the actual appli-
cation of the selection criteria [paragraph (3)]” and “an obligation to set criteria 
that will be taken into account for establishing the order of priority of the em-
ployees, criteria provided by law and/or the collective labor contract [paragraph 
(2) letter d)]”. 

It is all the more difficult to understand why in the practice of collective 
redundancy the employers avoid the evaluation of performance goals, especially 

 
7 Ion Traian Ștefănescu, Tratat teoretic și practic de dreptul muncii, 4th ed., Universul Juridic, Bu-
charest, 2017, p. 142. 
8 Brîndușa Vartolomei, Concedierea colectivă, Universul Juridic, Bucharest, 2015, p. 43. 
9 Bucharest Court of Appeal, Decision no. 58 of January 26, 2016. 
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because „they are not regulated by the Romanian legislator as a subject of nego-
tiation of the parties but are established unilaterally by the employer10”. Achieve-
ment of performance goals requires a wide range of activities performed in a cer-
tain period of time and the evaluation can take place after such evaluation cycles 
(expressed in months/years) to allow all interactions between employees neces-
sary to achieve results. Thus, in essence, performance goals are not achieved by 
a single act, therefor so such assessment is not generally feasible to be performed 
pro causa, but must come from the employee's professional background, usually 
from the last assessment cycle. 

The procedure for evaluating performance goals is also established uni-
laterally by the employer through the internal regulations (by consultation with 
employee representatives) and applies erga omnes, targeting all employees at the 
level of all organizational structures and positions. That is why it should be con-
sistent and fair, backed up by evidence from employee's concrete activity. 

 
2. Publicity of the evaluation regulation issued in the collective re-

dundancy processes and the right to appeal against it 
 

The provisions of art. 243 et seq. of the Labor Code are applicable re-
gardless of the legal nature of the special regulation and independent of whether 
or not it is included in the internal regulations of the employer or it represents a 
separate enactment, released as a result of the social dialogue under the collective 
redundancy procedure. 

In principle, as unilateral document, the evaluation regulation issued for 
the selection of employees in the case of collective redundancies must be brought 
to the attention of the said employees and produce effects towards employees 
from the moment they are notified. According to the Labor Code, there is an ob-
ligation to inform employees about the content of the internal regulations to be 
fulfilled by the employer and the rules for informing employees are expressly 
regulated in the internal regulations content. 

Whether to advertise special regulations issued in collective redundancy 
projects by posting it at the employer's premises and/or on the Intranet remains 
an opportunity decision, considering it is applicable to employees affected by re-
dundancy projects. The special regulation issued for the collective dismissal pro-
cedure can be also challenged in court within 30 days from the communication, 
while the internal appeal procedure regulated by art. 245 of the Labor Code is not 
be applicable in this case. An additional opportunity for the employee is to chal-
lenge the dismissal decision itself, to the extent that the evaluation procedure is-
sued and applied by the employer infringes a legitimate right of the employee, in 

 
10 Şerban Beligrădeanu, Principalele aspecte teoretice şi practice rezultate din cuprinsul Legii 
nr. 40/2011 pentru modificarea şi completarea Legii nr. 53/2003 - Codul muncii, "Revista Româna 
de Dreptul Muncii" no.  3/2011, p. 75. In the same sense, I.T. Ștefănescu, op. cit., 2017, p. 142. 
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which case the court claim concerns substantive aspects of the evaluation. The 
conditions and the limitation period for the court claim are those prescribed for 
the contestation of unilateral documents released by the employer, respectively 
45 calendar days from the date of notification, according to art. 211 letter a) of 
the Law no. 62/2011 of the social dialogue. 

With regard to the content of the evaluation regulation used to select em-
ployees in the collective redundancy procedure, the following requirements 
emerge from judicial practice; their fulfilment provides the serious and real nature 
of the redundancy: 

- transparency regarding the employees targeted by the evaluation by set-
ting reference to the positions/categories of positions affected by the collective 
redundancy procedure; 

- clarification of the evaluation stages and evaluation methodology, of the 
tools used in the evaluation; 

- the roles of the various actors of the evaluation process (attributions and 
responsibilities, the relational system), the deadlines for exercising certain rights 
and obligations, the effects of the deployment of the evaluation stages and the 
way to use the evaluation result; 

- the need to provide objectivity and thoroughness to the evaluation by 
associating the scores with concrete situations from the current activity of the 
employee; 

- the existence in all cases of a first clear, distinct stage of evaluation 
regarding the performance objectives according to par. 3 of art. 69 of the Labor 
Code; 

- the delimitation of other evaluation stages aiming at the technical com-
petences and professional aptitudes as part of the extended selection criteria al-
lowed by par. 2 letter d) in art. 69 of the Labor Code; 

- the transparency of the internal appeal procedure, the roles and respon-
sibilities of the actors in the appeal process and the clear deadlines for following 
such procedures; 

- roles and responsibilities for: the evaluated employee, evaluator, the in-
volvement of the employees' representatives; 

- explaining the mathematical algorithms used to establish the contribu-
tion to the final result of the evaluation of each aspect/evaluation stage; 

- possible evaluation or contestation forms. 
 

3. Considerations regarding the evaluators in the evaluation proce-
dure for the selection of employees in collective redundancies 

 
The discussion over evaluators cannot be done outside the context of the 

considerations over performance goals evaluation versus professional compe-
tence evaluation set as selection criterion. 

In the case of evaluating the performance goals, the essential role belongs 
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to the line manager who knows best the activity and the achievements of the em-
ployee from the current activity. By applying the principle qui potest plus potest 
minus, the evaluation can be performed by the hierarchical leader of the line man-
ager, as long as his analysis is based on a real knowledge of the employee's ac-
tivity (based on available management tools); the assessment must be based on 
the employee's achievements in the current activity, and not on simple consider-
ations regarding the professional capacity of the employee. 

If one of the selection criteria chosen by the social partners [under the 
incidence of paragraph 2 letter d) of art. 69 of the Labor Code] is the professional 
competence, then a true professional evaluation of the employee can be made, 
considering more than aspects related to the achievement of performance goals, 
respectively considering technical skills, professional and personal skills. In this 
case, the evaluator role becomes more complex, as various evaluation methodol-
ogies are applied. 

In order to ensure the objectivity of the evaluation, the judicial practice 
mentions the establishment of commissions that are called to analyze the results 
of the activity on the basis of complex instruments. Thus, the assessment of a 
professional memorandum can be made by the line manager or by another hier-
archical manager. The technical test requires a high level of technical skills and 
can be developed by an expert in the field, whether it is an internal or external 
evaluator, taking into account the bibliography (legal rules/internal rules). The 
situational interview can be conducted by the current manager, as is also justified 
to involve the manager of the organization deriving from the reorganization pro-
cess. 

We believe that in the philosophy of the current Labor Code it is neces-
sary to accompany the results of the evaluation with documentation from employ-
ee's activity, so that the conclusions come from an analysis of objective facts, and 
not from simple predictions about employee skills and behaviors. Last but not 
least, we need to consider the situation of behavioral objectives (that soft ele-
ments) of employee performance that have an important role in the overall per-
formance management. To the extent that they are integrated into the perfor-
mance management system, they must also be integrated in the professional eval-
uation procedure in order to select the employees affected by the collective re-
dundancies. The employer should refer to proven behaviors manifested in current 
activity of the employee, and not to predictions or the psycho-emotional profile 
that usually result from soft skills assessments. For these reasons, we do not rec-
ommend the evaluations with external evaluators, as being unaware of the em-
ployee's activity. Noting forbids that a trade union leader has a dedicated role in 
this process, either as a full member or as an observer and guarantor of the con-
formity and legality of the procedure. 
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4. Formal conditions of legal documents. References to performance 

goals and selection criteria 
 

The legal documents released by the employer in the collective redun-
dancy procedure must refer to the performance goals and their evaluation in the 
context of collective redundancies, as well as to the selection criteria of employ-
ees for dismissal. The legal documents that will contain this information will be 
at least: the notifications issued by the employer, the correspondence released in 
the social dialogue and the dismissal decision. 

Thus, in accordance with the provisions of art. 69 para. (2) of the Labor 
Code, during the consultation period the employer has the obligation to notify in 
writing all relevant information to the employees' representatives, informing 
about it and the labor authorities, respectively the territorial labor inspectorate 
and the unemployment agency. One of the relevant information to be notified 
refers to the selection criteria for employees on dismissal. Although the written 
dialogue between the parties concerns, according to the law, elements of the rel-
evant information (par. (2) in art. 69 of the Labor Code), nothing forbids that the 
parties establish aspects regarding the evaluation of performance goals (accord-
ing to par. (3) of the same article), all the more so as the selection criteria are 
subsequent to this evaluation. 

The communication of information in writing gives the employees' rep-
resentatives the opportunity to issue proposals, some referring the substantiation 
of the selection criteria, as part of the measures to avoid dismissals/decrease the 
number of dismissals. Thus, according to art. 71 para. (1) of the Labor Code, by 
reference to the selection criteria the employees' representatives may issue pro-
posals within 10 calendar days from the date of the notification of the relevant 
information receipt; the employer has the obligation to answer and present the 
reason in writing within 5 calendar days. 

Elements of the written information among the parties, namely aspects 
related to the evaluation of the goals and the selection criteria, are also part of the 
employer's second notification, released based on art. 72 of the Labor Code, a 
notification that recaps on the relevant information previously notified and men-
tions in addition the decision to apply the collective redundancy measure as de-
riving from the consultation with the employees' representatives. This new noti-
fication shall be issued by the employer at least 30 calendar days prior to the date 
of issuance of the dismissal decisions and shall be addressed to the employment 
authorities and sent for information to the employees' representatives. 

The purpose of informing the employees' representatives is precisely to 
allow them to formulate possible points of view in the attention of the territorial 
labor inspectorate, all the more so as it is empowered by law to order the reduction 
or extension of the 30-day period at the request of the parties, considering the 
approval of the employment agency. One of the reasons for extending the 30-day 
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period may be related to the evaluation process and application of the selection 
criteria; it is to the interest of all parties to ensure compliance with the legal and 
conventional collective redundancy procedure. On the contrary, if the parties re-
quest the reduction of the 30-day period, given that the evaluation and application 
of employee selection have not been completed, it is unlikely that the authority 
will intervene to the detriment of employees by shortening the period of activity 
prior to dismissal, even if it does not affect the granting and duration of the prior 
notice. 

When referring to the importance of the employee selection we need to 
analyze this process and also for the opposite obligation, namely to re-employ 
him with priority if the position is re-established within the same activity within 
45 calendar days from the date of dismissal without exam, competition test or 
probation period, according to art. 74 of the Labor Code. But whom to re-hire? 
Let us remember the fact that the selection process ensures a bridge from a sub-
jective factor - the employee's evaluation - to an objective factor, the position to 
be canceled within the collective dismissal process. Based on this assumption, 
any of the employees selected for dismissal holding the same type of position 
would be eligible to be re-hired based on art. 74 of the Labor Code. However, a 
rational interpretation of the law justifies the re-hire of the employee occupying 
the job that is being re-established (by job meaning the job in a certain organiza-
tional structure and exercising the set of responsibilities and responsibilities prior 
to dismissal). A clear solution cannot be however supported in the situation where 
several positions have been canceled in the context of a reorganization process, 
where it is hard to trace the position that has been effectively re-established due 
to the complexity of the organizational changes. 

Going deeper with the analysis, the content of notifications issued be-
tween the employer and the employees 'representatives/labor authorities, the par-
ties' agreement on how to apply the appraisal of goals and the selection criteria, 
must be consistent with the results of the consultation process; therefore, the 
minutes of social dialogue could be used by the courts in establishing the will of 
the parties and the outcome of this consultations expressed in the written notifi-
cations. However, the aspects recorded in the notifications (under art. 69 et seq. 
of the Labor Code) represent aspects assumed by the employees' representatives 
and are to be transposed in the dismissal decision; any omission may thus raise 
an argument upon the lawfulness of the dismissal. 

By critically analyzing the content of notifications of collective redun-
dancies, the court11 assesses if the notification contains the agreed criteria and the 
concrete application in the dismissal procedure. Notifications must "contain ex-
press references to the criteria for selection in scope of dismissal". Moreover, the 
use of the phrase “criteria” in the Labor code is considered by a court a recogni-

 
11 Pitești Court of Appeal, Civil Section I, Decision no. 2010/2016 from 11.10.2016. 
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tion of the existence of multiple criteria, and not only of a single one - the perfor-
mance. We do not agree with this point of view, since if the legislator had con-
sidered imposing certain ways of selecting employees, he would have made clar-
ifications in this respect. Where the law does not distinguish, neither should we 
distinguish, therefore the social partners may opt for one or more criteria, as long 
as there is an imperative requirement to evaluate the performance goals before 
applying the selection criteria. The court further mentions that if the social part-
ners agree for the selection process to be carried out based on a regulation issued 
for the purpose of the collective redundancy procedure; the court therefore "crit-
icizes the lack of clear mentioning of the special evaluation regulation in the con-
tent of the notification". The same express indications of the use of a special se-
lection regulation must be found in both the content of the notification and the 
dismissal decision. 

With reference to the presumed plurality of selection criteria based on a 
grammatical interpretation of the art. 69 para. (2) letter d) of the Labor Code, the 
position of the court is debatable, as the intention of the legislator is not to rule 
on the qualitative or quantitative aspects of the criteria, the only requirement re-
ferring to the transparent information and the setting of the topics to be negotiated 
between the social partners. It is one valid option that following the social dia-
logue did not result several selection criteria, because the parties have the obliga-
tion to consult in order to reach an agreement, therefore it is not mandatory reach 
a certain result via consultation. However, the parties cannot infringe the manda-
tory rule set by para. (3) of art. 69 of the Labor Code, that is to regulate and apply 
the prior obligation to evaluate performance goals. The employer's obligation is 
to propose and discuss the selection criteria, to mention the selection criteria 
transparently in the notifications and to apply them effectively, precisely in order 
to be able to demonstrate the validity of the measure. 

The mere reference to certain criteria in the defense in a court case while 
they are not concretely described in the written notifications, the lack of mention-
ing and explanation upon the way to apply them in dismissal decisions may lead 
to the conclusion that the measure ordered by the employer is not legally 
grounded. Moreover, the existence of a single criterion (achievement of perfor-
mance goals) cannot be invoked only before court, based on the provisions of the 
Labor Code, but it is necessary to expressly mention this evaluation in the notifi-
cations issued by the employer and, subsequently, in the decision dismissal, as a 
formal requirement based on the provisions of art. 76 of the Labor Code. There-
fore, the clear content of the notifications in the collective redundancy procedure 
and their effective application triggers the effectiveness of the dismissal itself. 
The absence from the notification of the criterion/criteria of selection to be ap-
plied in addition to the evaluation of performance goals [imperatively regulated 
by art. 69 para. (3) of the Labor Code] generates a risk of the dismissals being 
challenged in court based on the following grounds: lack of formalization by the 
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regulation of the criteria and lack of application, evidence of correct substantia-
tion the measures. In this context, the selection procedure itself cannot be sus-
tained with evidence and there is a risk for the dismissal to be null and void due 
to non-compliance to the collective dismissal procedure as per art. 69 et seq. from 
the Labor Code. 

 
 5. Conclusions 
 

For the application of a performance oriented assessment system consist-
ing in various evaluation tools (for an extensive professional evaluation) the fol-
lowing formal requirements should be met: 

• the formal and express regulation of a performance goals evaluation 
stage in the written notification as well as the effective application of this evalu-
ation, according to art. 69 para. (3) of the Labor Code; 

• the information and consultation of the social partners with the view to 
reach an agreement, the formal mentioning of the criterion of professional com-
petence in the notifications and its effective application via certain evaluation 
tools (according to letter d) of par. (2) art. 69 of the Labor Code); 

• to the extent that social criteria are agreed, they must be integrated into 
notifications and applied according to the agreements of the social partners; 

• express specification in the content of the dismissal decision [as per art. 
76 letter c) of the Labor Code] of the applicability and implementation of the 
evaluation of performance goals; the applicability of the selection criteria and its 
application (eg. the professional competence criterion if agreed), as well as the 
regulation of the social criteria and their application for the respective employee, 
in line with the rules mentioned in the content of the notifications. 
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Abstract 
The paper aims to analyse the essential content elements of the right to infor-

mation and consultation of the employees in the collective redundancies procedure. It 
follows from the case-law of the Court of Justice of the European Union that an essential 
aspect is the initiation of consultations at a time when negotiations may determine the 
employer to waive the decision envisaged. The intentional element is not defining for the 
birth of the obligation on the employer, who is under an obligation to foresee the collec-
tive redundancies, when it takes economic decisions which may indirectly affect the em-
ployment relationships of a large number of workers. In view of the decisions of the Court 
of Justice of the European Union, the case-law of the national courts and the Constitu-
tional Court of Romania, it is also highlighted the limits of the right to information and 
consultation of employees determined by the employer's right to run the business. From 
the comparative law analysis of the procedural remedies made available to the employ-
ees' representatives, the paper also argues that, de lege ferenda, it should be regulated 
an appeal under the jurisdiction of the labour courts for annulment of the reorganisation 
decisions issued by the employer which are manifestly unreasonable, before they take 
effect. 
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1. Introductory considerations 
 
Council Directive 75/129/EEC of 17 February 1975 on the approxima-

tion of the laws of the Member States relating to collective redundancies2 was the 
first directive to regulate the right to information and consultation of employees 
in the collective redundancy procedure as part of the social action program 
adopted by Council Resolution of 21 January 19743. 

The implementation of the new provisions in the national law of the 
Member States has led to differences of interpretation regarding the autonomous 
notions used, such as that of an employer who "considers collective redundan-
cies" or the obligation to initiate consultations "in a timely manner". 

 
1 Maria Violeta Duca – Doctoral School of Law, Bucharest University of Economic Studies, Ro-
mania, ducavioleta@gmail. com.  
2 Published in the Official Journal L 48, 22.2.1975, pp. 29–30. 
3 Published in the Official Journal C 13, 12.2.1974, p. 1–4 (DA, DE, EN, FR, IT, NL). 
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The decisions of the Court of Justice of the European Union have clari-
fied the essential elements of the content of the right to information and consul-
tation of employees in the collective redundancy procedure, with Member States 
having the obligation to give the right a useful effect through the internal mecha-
nisms created. 

Even if the Romanian law does not regulate the right to co-determination 
of employees, an important step towards involving employees in managerial de-
cisions, even if located on a lower level, is the right to information and consulta-
tion of employees in the collective redundancy procedure. 

This right is based on the principle of good faith which must govern em-
ployment relationships and which must guide the employer's conduct in discharg-
ing the obligation to inform and initiate consultations with employees' represent-
atives before taking the decision to initiate collective redundancies, as well as in 
the execution of the diligence obligation to reach an agreement with the employ-
ees' representatives. 
 

2. The content of the obligation to inform and consult employees in 
the collective redundancy procedure 

 
2.1. Regulation in European Union law and in national law 
 
Section II, art. Article 2 of Council Directive 98/59/EC of 20 July 1998 

on the approximation of the laws of the Member States relating to collective re-
dundancies4 governs "Information and Consultation", laying down the obliga-
tions of the employer to reach an agreement and to provide all relevant infor-
mation in writing to enable workers' representatives to make constructive pro-
posals in a timely manner during these consultations. 

According to art. 2 para. (2) of the Directive, consultations shall cover at 
least the possibilities of avoiding collective redundancies or reducing the number 
of workers affected, as well as the possibilities of mitigating the consequences by 
resorting to accompanying social measures aimed at, inter alia, support for redis-
tribution or requalification of dismissed workers, and art. 3 letter b) prescribes a 
minimum set of essential information that the employer is obliged to communi-
cate during the consultations. 

Article 2 para. (4) of the Directive states that all these obligations apply 
regardless of whether the collective redundancy decision comes from the em-
ployer or from an undertaking which controls that employer and, as regards al-
leged breaches of the information, consultation and notification obligations pro-
vided for by the Directive, no justification will be taken into account by the em-

 
4 Published in the Official Journal L 225, 12.8.1998, p. 16–21 (ES, DA, DE, EL, EN, FR, IT, NL, 
PT, FI, SV), Special edition in Romanian: Chapter 05 Volume 005 P. 95 – 100. This Directive 
codifies Council Directive 75/129/EEC of 17 February 1975, as amended by Directive 92/56/EEC. 
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ployer that the undertaking which took the decision leading to the collective re-
dundancies did not provide him with the necessary information. 

The Directive no. 98/59/EC was transposed into domestic law by the pro-
visions of art. 68-72 of the Law no. 53/24.01.2003 on the Labor Code5.  

In its current form6, the Labor Code regulates the right to information and 
consultation of employees in Section 5 entitled “Collective redundancies. Infor-
mation, consultation of employees and the procedure of collective dismissals”, 
art.68-74. 
 

2.2. Obligation of the employer to communicate relevant information 
to employees' representatives 

 
The obligation of the employer to provide, during the consultation period 

according to art. 69 paragraph (1) of the Labor Code, all relevant information and 
to notify in writing to the union or employees' representatives the information 
provided by art. 69 paragraph (2) letters a)–h) of the Labor Code is an obligation 
of result, imperative, in the judicial practice of the national courts7, keeping in 
mind that: “this imperative character of the norms regarding the information and 
prior consultation of the union is given by the meaning which will be affected by 
this measure, which must not remain a simple formality inscribed in an act drawn 
up years before the actual dismissal, but is intended to prove that, in relation to 
the technical-economic situation from the date of the expected dismissals, the 
employer even engaged in effective consultations with the unions and analyzed 
in relation to the information available at that time, the possibilities of avoiding 
or reducing the number of employees who will be dismissed, as well as mitigating 
the consequences of dismissal”. 

In the interpretation of the provisions of art. 69 para. (2) of the Labor 
Code and the requirements imposed by this legal text, in the national jurispru-
dence8 it was held that: "only the knowledge of the intention to proceed with staff 
restructuring is not a real guarantee of the fundamental right to social protection 
of labor. In the present case, the employer did not provide the relevant infor-
mation intended to enable the workers' representatives to make constructive pro-
posals in good time, in the sense that he did not inform the union of the number 
and categories of staff to be made redundant or of the actual reasons, the basis for 
the collective redundancy, the period of collective redundancies, the measures it 

 
5 Law no. 53/2003 was published in the Official Gazette no. 72/05.02.2003 and entered into force 
on 01.03.2003. 
6 Labor Code republished in the Official Gazette no. 345 of 18.05.2011. 
7 Iaşi Court of Appeal, Labor and Social Insurance Litigation Section, civil decision no. 996 of 
October 20, 2009, unpublished. 
8 Bucharest Court of Appeal, Civil Section VII and for cases regarding labor disputes and social 
insurance, decision no. 2178 of 9 June 2015, in Elena Daniela Bogatu, Maria Violeta Duca, Con-
cedierea colectivă. Practică judiciară. Norme procedurale, Ed. Universul Juridic, Bucharest, 2018, 
p. 93-115. 
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would have taken to limit the number of redundancies. Consequently, the em-
ployer did not comply with the obligation to inform employees, regulated within 
the collective dismissal procedure, which determines the illegality of the employ-
ee's dismissal." 

The Court of Justice of the European Union highlighted the fact that ar-
ticle 2 of the Directive 98/59/EC of 20 July 1998 on the approximation of the 
laws of the Member States relating to collective redundancies imposes an obliga-
tion to negotiate9. The consultations to be carried out must take place in order to 
reach an agreement, must at least cover the possibilities of avoiding collective 
redundancies or reducing the number of workers affected, as well as the possibil-
ities of mitigating the consequences by resorting to accompanying social 
measures and to allow workers' representatives to make constructive proposals 
on the basis of a series of information to be made available to them by the em-
ployer. 

Under German law, the obligation to reach an agreement is an obligation 
of result, according to the procedure regulated by the Works Constitution Act 
(Betriebsverfassungsgesetz, Betr VG)10. This legislation provides for the right to 
co-determination11 of works councils (Betriebsrat) with regard to collective re-
dundancies. According to art. 111 of Betr VG, the employer has the obligation to 
inform and consult with the works council and to reach an agreement on the elab-
oration of a social plan12. 

In Member States, including Romanian law, where employees' represent-
atives do not have a right of co-determination, reaching an agreement and draw-
ing up a social plan is not mandatory13. However, the parties have the obligation 
to make every effort to achieve this result. 

 
 9 Case C-188/03 with reference to a reference for a preliminary ruling from the Arbeitsgericht 
Berlin - Germany, made by judgment of the Court (Second Chamber) of 27 January 2005 in 
Irmtraud Junk v. Wolfgang Kühnel, available at http://curia.europa.eu/juris/celex.jsf?Celex=62003 
CJ0188&lang1=en&lang2=RO&type=TXT&ancre=, accessed on 23.10.2020. 
10 Co-dermination 2019, Federal Ministry of Labour and Social Affairs, Works Constitution Act 
(Betriebsverfassungsgesetz, Betr VG available at https://www.bmas.de/SharedDocs/Downloads/ 
EN/PDF-Publikationen/a741e-co-determination.pdf?_bl ob=publicationFile&v=4, accessed on 23. 
10.2020. 
11 Communication between the parties to the individual and collective labor contract is done, prac-
tically, in three stages: information, consultation and agreement. A higher stage of communication 
between the parties is the right of employees to co-decision which implies their ability to effectively 
participate in managerial decisions in the company, in certain circumstances expressly provided in 
the collective labor agreements. To be seen Raluca Dimitriu, Precizări privind informarea şi con-
sultarea părţilor raporturilor de muncă, „Revista Română de Dreptul Muncii” no. 2/2007. 
12 The social plan usually includes compensatory payments, support in finding a new job through 
training courses. To be seen https://www.eurofound.europa.eu/observatories/emcc/erm/ legislation/ 
germany-employers-obligation-to-support-redundant-employees, accessed on 23.10.2020. 
13 In Romanian law, the obligation to reach an agreement is not an obligation of result, but an 
obligation of diligence. See in this regard, Ion Traian Ștefănescu, Concedierea salariaţilor pentru 
motive care nu ţin de persoana lor, individuală şi colectivă, „Revista Română de Dreptul Muncii” 
no. 3/2006, p. 73. 
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As for the form in which the agreement is materialized, its content and 
legal force, in the absence of express regulation, the general principles governing 
the effects of the civil legal act are applicable: the principle of freedom of will14, 
the principle of binding force and the principle of irrevocability15. 

Art. 278 para. (1) of the Labor Code provides that: "the provisions of this 
Code shall be supplemented by the other provisions contained in labor law and, 
insofar as they are not incompatible with the specifics of labor relations provided 
by this Code, with the provisions of civil law." 

An example of good practice can be found in the Netherlands where, alt-
hough drawing up a social plan is not mandatory, the social partners often manage 
to reach an agreement. The social plan is an agreement usually concluded with 
trade unions or sometimes with works councils or even drawn up unilaterally by 
the employer, which includes selection criteria and compensation packages for 
employees affected by the reorganization. More complex social plans may in-
clude issues such as assisting redundant employees to find a new job, either as a 
benefit provided directly by the employer or through a specialized service, a steer-
ing committee and internal remedies. In practice, there is close cooperation be-
tween works councils and trade unions. Works councils normally focus on the 
content of the reorganization employer's proposal, while trade unions focus on 
the social consequences of the reorganization16. 
 

3. The right of the employer to conduct his business versus the right 
to information and consultation of employees in the collective redundancy 
procedure 

 
Given that the content of the obligation to consult also includes the iden-

tification of solutions to avoid collective redundancies, the question is what is the 
relevant information that the employer is required to communicate to employees 
and what legal force is the point of view expressed by employees. 

Article 2 para. (2) of the Directive 98/59/EC provides that employees' 
representatives have the right to call on experts to formulate proposals in negoti-
ations, given the technical complexity of matters which may be the subject of 

 
14 It was decided, for example, that: “Respects the requirements of transparency and non-discrimi-
nation, the selection process carried out through selection commissions in which the union had 
observers, which was established through consultations between the employer and the representa-
tive union which concluded that the order of priority for dismissal to be made on the basis of a 
selection process at the level of the entire company consisting of three tests, activity memorandum, 
interview and grid test”, Bucharest Court of Appeal, Civil Section VII and for cases of conflicts of 
labor and social insurance, decision no. 841 of March 13, 2015 in Bogatu Elena Daniela, Maria 
Violeta Duca, Concedierea colectivă. Practică judiciară. Norme procedurale, Ed. Universul Ju-
ridic, Bucharest, 2018, p. 288-299.  
15 Gabriel Boroi, Drept civil. Partea generală, 2nd ed., Ed. All Beck, Bucharest, 1999, p. 209. 
16 Thomas Blanke, Edgar Rose, Herman Voogsgeerd, Wijnand Zondag, Recasting Worker invol-
ment? Recent trends in information, consultation and co-determination of worker representatives 
in a Europeanized Arena, Kluver, Deventer, 2009, pp.73-78. 
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information and consultation, in accordance with national laws and practices. 
The Romanian Labor Code does not provide for the possibility for em-

ployees' representatives to turn to experts, but it does not prohibit it either. 
The right of employees' representatives to use the services of experts is 

enshrined in law in art. 7 of Law no. 467/2006 on establishing the general frame-
work for informing and consulting employees: “Employees' representatives, as 
well as experts who assist them during any consultation or collective bargaining 
procedures, are prohibited from disclosing to employees or third parties any in-
formation that, in the legitimate interest of to the undertaking, have been ex-
pressly provided to them in confidence. This obligation shall continue to apply to 
representatives or experts even after the expiry of their term of office. The type 
of information subject to the confidentiality regime is agreed by the parties in the 
collective agreements or in another form agreed by the partners and is the subject 
of a confidentiality agreement”. 

The role of economic expertise17 is to give the information and consulta-
tion procedure a useful effect. It is considered that “the call for expertise in cases 
of restructuring, mergers, acquisitions or privatizations must be an integral part 
of the information and consultation process. Independent expertise to anticipate 
change and avoid risks is a necessary tool for a correct assessment of the compa-
ny's situation and the impact of possible changes on employees. The expert as-
sesses the risks and supports the employees' representatives in their efforts to pro-
tect jobs and working conditions”. 

If the employer decides to start the collective redundancy ignoring the 
conclusions of the economic expertise report, in disputes concerning the chal-
lenge of collective redundancy decisions, employees will be able to plead the lack 
of serious and real nature of the consultation procedures, the labor court will 
weigh, on the one hand, the right of the employer to run his business, and, on the 
other hand, the observance of the right to information and consultation of em-
ployees and the existence of a real and serious cause for the termination of their 
positions. 

In Rockfon A/S v. Specialarbejderforbundet i Danmark18, the Court of 
Justice of the European Union has expressly stated that: "The sole purpose of 
Directive 75/129 is the partial harmonization of collective redundancy proce-
dures, and its purpose is not to restrict the freedom of companies to organize their 
activities and to organize their personnel departments in the way they consider 
best suited to their needs". 

 
17 Marcel Spatari, Ștefan Guga, Informarea și consultarea salariaților și expertiza economică 
pentru reprezentanții salariaților, available at https://sindicatsinpen.files.wordpress.com/2017/08/ 
informarea-si-consultarea-salariatilor.pdf accessed on 23.10.2020. 
18 Case C-449/93, Reference for a preliminary ruling from the Østre Landsret - Denmark lodged at 
the judgment of the Court (First Chamber) of 07 December 1995, available at https://ur-lex.eu-
ropa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61993CJ0449&from=RO, accessed on 23. 
10.2020. 
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Therefore, the procedure for informing and consulting employees' repre-
sentatives was not established in order to restrict the employer's right to take de-
cisions, in the end, the employer having the discretion to assess and decide on 
collective redundancies. 

By Decision no. 89/200819, the Constitutional Court rejected the excep-
tion of unconstitutionality of the provisions of art. 69 para. (2) of Law no. 53/2003 
- Labor Code, noting that: „the criticized legal provisions do not restrict the em-
ployer's right to run his unit. The involvement of the unions in the examination 
and establishment of the measures to be taken in case of collective redundancies 
is in accordance with the provisions of art. 9 the second sentence of the Constitu-
tion, according to which trade unions "contribute to the protection of rights and 
to the promotion of the professional, economic and social interests of their mem-
bers". The professional, economic and social interests of employees are most ob-
viously affected by collective redundancies, which requires the exercise of the 
role of trade unions, provided by the Constitution. The Information, data provi-
sion, consultations and negotiations are meant to find solutions to avoid collective 
redundancies or to reduce the number of dismissed employees. All these consti-
tute legal guarantees of the right to work, which, according to art. 41 para. (1) of 
the Constitution, cannot be restricted. The establishment of these obligations on 
the employer is the expression of the principle of the rule of law, democratic and 
social, as the supreme value enshrined in the provisions of art. 1 para. (3) of the 
Constitution”. 

The jurisprudence of the Romanian courts recognizes the right of the em-
ployer to run his business, considering that the opportunity of the collective dis-
missal measure does not fall under the control of the labor court. To the extent 
that the evidence provided supports the actual, real and serious nature of the cause 
of dismissal, it is considered that the employee cannot substantiate the fact that 
the business strategy is defective or that his position was unavailable for the 
smooth running of the company. The employer is the one who bears the business 
risk, reason for which the employees' representatives do not have a right of veto 
over the decision to dismiss the employees. 

The interpretation we find in the practice of national courts is based on 
the freedom to conduct a commercial activity20: „Given the provisions of the La-
bor Code, the court may verify the legality and validity of dismissal in light of 
the requirements of the law, which remain at the discretion of society. Under these 
conditions, the court cannot censor the decision to streamline the activity, in terms 
of its usefulness in terms of organization or the method chosen by the employer. 
The court is called upon to verify that the measure taken is not disguised or that 

 
19 Published in the Official Gazette no. 153/28.02.2008. 
20 Bucharest Court of Appeal, Civil Section VII and for cases regarding labor disputes and social 
insurance, decision no. 1099 of February 25, 2014 in Elena Daniela Bogatu, Maria Violeta Duca, 
Concedierea colectivă. Practică judiciară. Norme procedurale, Ed. Universul Juridic, Bucharest, 
2018, p. 405-423. 
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the employer has tried to remove an employee for other reasons (for professional 
misconduct, for example), using the disguised form of restructuring dismissal. If 
it is found that the employer did not pursue such goals and that the measure does 
not disguise the reality, but concretizes a strategy to improve the activity, under 
different aspects (not always economic, some being purely organizational), the 
court concludes that the abolition of employment he had a serious character. To 
what extent was it necessary or not to abolish the position, if the employer could 
continue to operate with the same organizational structure, if the measure taken 
is effective and if it will lead to the desired result, these are aspects that exceed 
the court's analysis and are related to managerial competencies. of the people who 
run the company”. 

This jurisprudential orientation is not supported in the doctrine, consid-
ering that: “the role of the courts is to identify and analyze, on a case-by-case 
basis, according to the evidence administered if the dismissal measure was based 
on a real and serious cause, if it is legally justified and if this measure is appro-
priate under the given conditions”21. 

The right of the employer to run the business is affirmed in art. 16 of the 
Charter of Fundamental Rights of the European Union22: "Freedom to conduct a 
business is recognized in accordance with Union law and national laws and prac-
tices." 

According to the explanations regarding the Charter of Fundamental 
Rights of the European Union23, art. 16 ”is based on the case-law of the Court of 
Justice, which recognized the freedom to pursue an economic or commercial ac-
tivity (see Case 4/73 Nold [1974] ECR 491, paragraph 14, paragraph 14) and the 
judgment of 27 September 1979 in Case 230/78 SpA Eridania and Others, Rec. 
1979, pp. 2749, paragraphs 20 and 31, and freedom of contract (see, inter alia, 
Case 151/78, Sukkerfabriken Nykøbing, Rec. 1979, p. 1, paragraph 19, Case C-
240/97 Spain v. Commission [1999] ECR I-6571, paragraph 99 of the grounds), 
and Article 119 (1) and (3) of the Treaty on the Functioning of the European 
Union, which recognizes free competition. This right is, of course, exercised in 
compliance with Union law and national law. This right may be subject to the 
restrictions provided for in Article 52 (1) of the Charter.” 

In the doctrine24, it has been highlighted that when there is a conflict be-
tween economic and social rights, such as the right to information and consulta-

 
21 Ion Traian Ștefănescu (coord.), Codul muncii și Legea dialogului social, Ed. Universul Juridic, 
Bucharest, 2017, p. 157. 
22 Published in the Official Journal C 303, 14.12.2007, pp. 1–16. 
23 Published in the Official Journal C 303, 14.12.2007, pp. 17–35. Explanations drawn up to guide 
the interpretation of the Charter (OJ 2007 C 303, p. 17) must be taken into account, in accordance 
with the third subparagraph of Article 6 (1) TEU and Article 52 (7) of the Charter, for the interpre-
tation of the Charter. Case C-283/11 Sky Österreich [2013] ECR I-0000. 
24 Catherine Barnard, Are social ‘Rights’ rights?, ”European Labour Law Journal” no. 1/2020, p. 
352, available at https://doi.org/10.1177/2031952520905382, accessed on 23.10.2020. 
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tion of employees and civil and political rights, such as the right to conduct busi-
ness, civil and political rights are very likely to prevail. The assertion is supported 
by the reasoning used by the Court of Justice of the European Union in the case 
of Mark Alemo-Herron and others against Parkwood Leisure Ltd25, in which it 
was held that: “36. Article 3 of Directive 2001/23 in conjunction with Article 8 
of that directive cannot be interpreted as allowing Member States to take 
measures which, although more favorable to workers, may affect the very content 
of the transferee's right to freedom to pursue an activity (see, by analogy, Case 
C-544/10 Deutsches Weintor [544/10], paragraphs 54 and 58)”. 

Therefore, we can appreciate that regarding the right of employees to in-
formation and consultation in the collective redundancy procedure, the same test 
of proportionality will be applied, the employer being free to decide on collective 
redundancy after negotiations in good faith with employees' representatives, ap-
preciating that this is the opportune measure for the course of society. 

Failure by the employer to comply with the obligation to conduct nego-
tiations in good faith, in order to reach an agreement, was sanctioned in the judi-
cial practice of Romanian courts, showing that26: „Respect for the right to con-
sultation and information, according to art. 69 para. (2) letter h) of the Labor 
Code, implies the possibility for the employees' representatives to make proposals 
for avoiding or diminishing the number of dismissed employees. In the present 
case, that possibility was not granted, as is apparent from the documents relied 
on by the appellant, according to which, although the employees' representatives 
proposed a natural reduction in the number of employees (by retiring 233 em-
ployees within 3 years), the proposal was not seriously considered by the respond-
ent. As it results from art. 71 of the Labor Code, the observance of the right to 
consultation presupposes a real dialogue that materializes in the obligation of the 
employer to respond to the proposals formulated by the employees' representa-
tives in order to avoid dismissals or to diminish the number of dismissed employ-
ees. Therefore, although the trade union representatives participated in the proce-
dure of identifying the positions that were to be abolished, they did not have the 
real possibility to influence the respondent's decisions”. 

In the doctrine, it was shown that "by the notion of" methods and means 
of avoiding collective redundancies or reducing the number of employees to be 
laid off "must be understood that the legislator made available to the social part-
ners and other ways, through which, if there is the consent of those involved, jobs 
can be saved. In other words, collective redundancies must be the last resort, as 

 
25 Case C-426/11, REFERENCE for a preliminary ruling from the Supreme Court of the United 
Kingdom (United Kingdom), made by judgment of the Court (Third Chamber) of 18 July 2013, 
available at https://eur-lex.europa.eu/legal-content/RO/TXT/HTML/?uri = CELEX:62011CJ0426 
& from=EN, accessed on 23.10.2020. 
26 Bucharest Court of Appeal, Civil Section VII and for cases regarding labor disputes and social 
insurance, decision no. 2488 of June 22, 2015 in Elena Daniela Bogatu, Maria Violeta Duca, Con-
cedierea colectivă. Practică judiciară. Norme procedurale, Ed. Universul Juridic, Bucharest, 2018, 
p. 60-73. 
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they have previously been able to express their agreement, for example, on the 
temporary reduction of salaries within the unit or the work schedule (respectively 
with the corresponding salary reduction)"27. At the same time, it was argued 
that28: "the establishment of such obligations for the employer, prior to the col-
lective dismissal - necessary and useful - could be achieved by completing the 
Labor Code or by clauses inserted in the applicable collective labor agreement." 

The International Labor Organization's Convention No. 158 (1982) on 
the termination of employment at the initiative of the employer29 and the Interna-
tional Labor Organization's Recommendation No. 166 (1982) on licensing30 set 
out a number of recommendations on measures to must be taken into account in 
order to avoid or minimize termination of employment for economic, technolog-
ical, structural or similar reasons, namely: restricting employment, staggering 
staff reductions over a certain period of time to allow for a natural reduction in 
the workforce, internal transfers, training and retraining, voluntary early retire-
ment with adequate income protection, restriction of overtime and reduction of 
normal working hours. It is also pointed out that, where it is considered that a 
temporary reduction in normal working hours could prevent or minimize termi-
nation of employment due to temporary economic difficulties, partial compensa-
tion should be considered for loss of wages for normal hours not worked, financed 
by methods appropriate to national law and practice. 

De lege lata, in the Romanian legal system, we consider that this inter-
pretation must be nuanced, in the sense that the employer is not obliged to apply 
alternative methods to avoid collective redundancies if he considers that they are 
not appropriate for the smooth running of the business. Collective redundancy 
must be a last resort, only to the extent that alternative methods are not to the 
detriment of society and the employer has no obligation to apply at his own risk 
other methods to save the jobs of employees. There is no legal obligation to apply 
in stages the methods of streamlining the activity or to overcome financial diffi-
culties, the employer having the right to apply as a first measure the collective 
redundancy if he considers in good faith that this is the most effective solution. 

In the Netherlands, the right of employees' representatives to challenge a 
reorganization decision of the employer is expressly provided for, which can only 
be annulled if it is manifestly unreasonable, taking into account the interests at 
stake. Thus, the Law on Works Councils regulates the right of the Works Council 

 
27 Ion Traian Ștefănescu (coord.), op. cit. (2017), p.164. 
28 Ion Traian Ștefănescu, Tratat teoretic și practic de dreptul muncii, 3rd ed., Ed Universul Juridic, 
Bucharest, 2014, p. 466. 
29 The Convention has not been ratified by Romania. It was adopted at Geneva, 68th ILC session 
(22 Jun 1982) and entered into force on 23 November 1985, available at https://www.ilo.org/dyn/ 
normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100ILOCODE:C158, accessed on 23.10. 
2020.  
30 Done at Geneva, 68th ILC session (22 Jun 1982), available at https://www.ilo.org/ 
dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:R166, accessed on 23. 
10.2020. 
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to issue an opinion on the employer's decision to reorganize its activity. The 
Works Council may appeal to the Amsterdam Court of Appeal, Commercial Di-
vision [Ondernemingskamer] against the employer's decision, either if the deci-
sion is not in accordance with the opinion expressed by the works council or if 
facts or circumstances have become known which, if they had been known by the 
works council at the time of issuing its recommendations, it could have been a 
reason for not giving its opinion in the manner in which it was given31. 

The appeal may be lodged within one month of the date on which the 
works council was informed of the decision and only on the ground that the em-
ployer, in assessing the interests involved, could not reasonably have reached 
making this decision, the decision being manifestly unreasonable. The case is 
judged with the utmost urgency, the employer having the obligation to prove the 
reasonable grounds on which the decision is based. In terms of evidence, it is 
expressly provided for the possibility for the court to seek the advice of an expert. 

With regard to legality, the court will check whether the opinion of the 
works council was requested in advance and whether it had sufficient time to 
issue the opinion, whether all relevant information for the analysis of the decision 
was communicated, whether the alternative modalities proposed by the works 
council, if the employer has answered all the objections raised by the works coun-
cil. 

If the court finds that the employer's decision was manifestly unreasona-
ble, it will oblige the employer to withdraw the decision in whole or in part. 

In the doctrine32, it was highlighted that in the situation where the works 
council challenged the decision of the reorganization employer based on art. 26 
of the Law on Works Councils, after the company has agreed a social plan with 
the trade union organization concerned, the works council has little chance of 
convincing the court that the reorganization employer's decision is manifestly un-
reasonable due to the fact that the social plan is not an appropriate measure to 
mitigate the social consequences. 

 
4. The employer's right not to consult or to disclose information to 

employees' representatives 
 
Article 7 para. (2) of the Law no. 467/2006 on establishing the general 

framework for informing and consulting employees33 expressly provides that: 
“the employer is not obliged to communicate information or to consult, if they 
are likely to seriously harm the operation of the company or harm its interests. 

 
31 Art. 25 and art. 26 of the Dutch Works Councils Act (Wetop de ondernemingsraden) form in 
force in June 2019, available on https://www.ser.nl/-/media/ser/downloads/engels/2019/works-
councils-act.pdf, accessed on 23.10.2020. 
32 Thomas Blanke, Edgar Rose, Herman Voogsgeerd, Wijnand Zondag, op. cit., 2009, pp. 77-78. 
33 Published in the Official Gazette no. 1006/18.12.2006. 
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The decision not to communicate this information or not to consult must be mo-
tivated by the employees' representatives”. In para. (3) of the same article states 
that: “In the conditions in which the employees' representatives do not consider 
justified the employer's decision to invoke the confidentiality of the information 
or not to provide the relevant information or not to initiate consultations under 
the conditions of para. (1) and (2), they may address the competent common law 
courts”. 

From the analysis of the provisions of art. 7 para. (1) of the Law no. 
467/2006 results that the employer has the obligation to communicate to the em-
ployees' representatives, as well as to the experts who assist them during any con-
sultation or collective bargaining procedures and the information subject to the 
confidentiality regime, with their correlative obligation to do not disclose to em-
ployees or third parties any information that, in the legitimate interest of the com-
pany, has been expressly provided to them in confidence. This obligation shall 
continue to apply to representatives or experts even after the expiry of their term 
of office. 

It is further shown that the type of information subject to the confidenti-
ality regime is agreed by the parties in the collective agreements or in another 
form agreed by the partners and is the subject of a confidentiality agreement. 

This provision is a transposition of the general rule on the formation of 
contracts by the provisions of art. 1184 of the Civil Code: “When confidential 
information is communicated by one party during negotiations, the other party is 
required not to disclose and use self-interest, whether or not the contract is con-
cluded. Violation of this obligation entails the liability of the guilty party”. 

Article 40 para. (2) letter d) of the Labor Code imposes on the employer 
the obligation: “to periodically communicate to the employees the economic and 
financial situation of the unit, except for sensitive or secret information, which, 
through disclosure, are likely to prejudice the activity of the unit. The periodicity 
of the communications is established by negotiation in the applicable collective 
labor contract.” 

Article 69 para. (2) of the Labor Code uses the notion of relevant and 
specific information which are the elements that the employer has the obligation 
to notify in writing to the employees' representatives, without making any differ-
ence between confidential, sensitive or secret information. 

The Law no. 467/2006, the general rule on the right to information and 
consultation of employees, provides for the right of action of employees' repre-
sentatives against the employer's decision to invoke the confidentiality of infor-
mation or not to provide relevant information or not to initiate consultations, but 
establishing jurisdiction in favor to the competent courts of common law, and not 
to the courts of labor jurisdiction. 
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In the doctrine34, it was highlighted that: "It is incomprehensible this op-
tion of the legislator - the competence of the common law courts - given that the 
conflicts in question are, by their nature, without any doubt, labor." 

We support the thesis according to which these requests should fall 
within the competence of the courts of labor jurisdiction, because informing and 
consulting employees are components of the right to social protection measures 
of labor with constitutional values, characterization expressly retained by deci-
sion no. 64/2015 of the Constitutional Court35 regarding the exception of uncon-
stitutionality of the provisions of art. 86 para. (6) of the Law no. 85/2006 on the 
insolvency procedure. 

Art. 266 of the Labor Code stipulates that: “The labor jurisdiction has as 
object the settlement of labor disputes regarding the conclusion, execution, mod-
ification, suspension and termination of individual or, as the case may be, collec-
tive labor contracts provided by this code, as well as the legal relations between 
the social partners, established according to the present code”. 

The right to information and consultation provided for in Directive 98/59 
is designed in favor of workers considered as a community and is therefore of a 
collective nature36, but the source of that right is the whole individual employ-
ment contract. 

One of the employee's rights arising from the employment relationship is 
to be informed and consulted by the employer, according to art. 39 para. (1) letter 
h) of the Labor Code, including here both individual information and collective 
information exercised through representatives. Or, regarding the individual labor 
conflicts, from the analysis of the provisions of art. 211 of the Law no. 62/2011 
and art. 268 of the Labor Code, it results that the plaintiff's right to action arises 
when there is an injury to his right as a result of a measure ordered unilaterally 
by the employer. 

The right of the employer to refuse to disclose sensitive or secret infor-
mation to employees' representatives which, through disclosure, is likely to harm 
the work of the unit is based on the principle of protecting the employer against 
the disclosure of certain highly sensitive information stated in the preamble to 
Directive 2002/14/EC establishing a general framework for informing and con-
sulting workers in the European Community37. 

 
34 Brandușa Vartolomei, Ion Traian Ștefănescu, Obligaţia de informare în contextul naşterii şi ex-
ecutării raporturilor juridice de muncă, „Revista Română de Dreptul Muncii” no. 6/2016, p. 97. 
35 Decision no. 64/24 February 2015 of the Constitutional Court was published in the Official Ga-
zette no. 286 of April 28, 2015. 
36 Case C-12/08 relating to a reference for a preliminary ruling from the Cour du travail de Liège - 
Belgium, made by judgment of the Court (Fourth Chamber) of 16 July 2009 in Mono Car Styling 
SA, in liquidation v. Dervis Odemis and others, available at curia.europa.eu/juris/document/ docu-
ment.jsf?docid=72480&doclang=RO, accessed on 23.10.2020. 
37 (25) Undertakings and establishments should be protected from the disclosure of certain highly 
sensitive information. (26) The employer should be allowed not to inform or consult, if this would 
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By decision no. 24 of January 22, 200338, the Constitutional Court found 
that the provisions of art. 40 para. (2) letter d) the Labor Code is constitutional, 
because “it does not oblige the employer to communicate information of a pro-
fessional or confidential nature, which are likely to prejudice the activity of the 
unit. The communication obligation concerns general data regarding the eco-
nomic and financial situation of the unit, information that must be published and 
through the periodic balance sheet that is published in the Official Gazette of 
Romania, precisely to ensure compliance with market economy principles and 
fair competition requirements. This obligation does not affect the mentioned prin-
ciples and the provisions of art. 134 para. (2) letter d) of the Constitution and does 
not restrict the employer's right to conduct his own business”. 

The Constitutional Court held that the right of employees to information 
and consultation is also provided by art. 21 of the revised European Social Char-
ter39. 

The right to information and consultation was enshrined in the 1988 Pro-
tocol40 to the European Social Charter, with the aim of strengthening workers' 
rights and better involving them in the enterprise. 

It has been pointed out in the doctrine41 that the rights originally en-
shrined in the Charter, “namely in the 1960s, had to be updated, supplemented, 
in order to be effective and respond to the concern for European social protection 
worthy of the name. The 1988 Protocol and then the revised Charter intervened 
to try to achieve this goal.” 

The explanatory report42 on the 1988 Protocol states that: “only infor-
mation on the economic and financial situation of the undertaking should be com-
municated (subject to compliance with the terms of secrecy and confidentiality). 
Other information, such as information on industrial property, trade or business 
secrets, must not be provided.” 

 
seriously harm the undertaking or establishment or when he must comply immediately with an 
order issued by a supervisory or supervisory authority. 
38 Published in the Official Gazette no. 72 of February 5, 2003. 
39 Revised European Social Charter, Treaty No 163, opened for signature on 03/05/1996, Stras-
bourg. Ratified by Romania by Law no. 74/1999, published in the Official Gazette of Romania, 
Part I, no. 193 of May 4, 1999. 
40 Additional Protocol of 1988 extending the social and economic rights of the 1961 Charter (CETS 
No. 128), available at https://www.coe.int/en/web/conventions/full-list/-/conventions/rms/090000 
168007a84e, accessed on 23.10.2020. 
41 Jean-Francois Renucci, Tratat de drept european al drepturilor omului, Ed. Hamangiu, Bucharest 
2009, p. 600. 
42 Explanatory Report to the Additional Protocol to the European Social Charter, Strasbourg, 
5.V.1988, available at https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTM 
Content?documentId=09000016800cb346, accessed on 23.10.2020. 
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In accordance with the provisions of the revised Social Charter43, the Ro-
manian legislator amended44 the provisions of art. 40 para. (2) letter d) of the 
Labor Code and established the exception of communication of sensitive or secret 
information, which, by disclosure, are likely to prejudice the activity of the unit, 
while establishing that the periodicity of communications is established by nego-
tiation in the applicable collective bargaining agreement. 

Depending on the obligation to communicate information, the doctrine45 
distinguishes between information whose communication is mandatory, sensitive 
information that is relevant to the other party, but their communication may be 
refused and information acquired during the employment relationship, without 
being deliberate communicated by the other party. 

Regarding sensitive information, it is stated that46: "the legal norms that 
establish these information and consultation obligations - especially the collective 
ones - stop rationally at the limit of those information that could seriously harm 
the employer or harm his interests." 

We observe from the analysis of the provisions of art. 7 para. (2) of Law 
no. 467/2006 that the employer has the right to refuse the communication of the 
information requested by the employees' representatives only if they are likely to 
seriously harm the operation of the company or to harm its interests. The reasons 
which the employer is required to provide in support of the refusal may not relate 
to the lack of relevance of the information requested, in so far as it falls into the 
category of general data on the economic and financial situation of the unit. 
 

5. Special circumstances 
 
According to the provisions of art. 69 para. (4) of the Labor Code: “The 

obligations provided in para. (1) and (2) are maintained regardless of whether the 
decision that determines the collective dismissals is taken by the employer or by 
an enterprise that has control over the employer”, and in para. (5) stipulates that: 
“In the situation where the decision determining the collective dismissals is taken 
by an enterprise that has control over the employer, he cannot prevail, in non-
compliance with the obligations provided in para. (1) and (2), the fact that the 
respective enterprise did not provide him with the necessary information”. 

These provisions implemented art. 2 para. (4) of the Directive 98/59/EC, 
being taken as such from the text of the Directive. 

 
43Art. 21 of the revised Social Charter took over without modifications art. 2 of the 1988 Protocol. 
44 Article 40 para. (2) letter d) of the Labor Code was amended by GEO no. 65/2005 regarding the 
amendment and completion of the Law no. 53/2003 - Labor Code, published in the Official Gazette 
no. 576 of 05.07.2005 approved by the Law 371/2005 published in the Official Gazette no. 1147 of 
19.12.2005. 
45 Raluca Dimitriu, Precizări privind informarea și consultarea părților raporturilor de muncă, 
„Revista Română de Dreptul Muncii” no. 2/2007, p. 129. 
46 Ion Traian Ștefănescu, op. cit., 3rd ed., 2014, p. 375. 
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In the case of Akavan Erityisalojen Keskusliitto AEK and others v. Fu-
jitsu Siemens Computers Oy47, the Court of Justice of the European Union inter-
preted the provisions of art. 2 para. (1) and para. (4) of the Directive 98/59 on the 
approximation of the laws of the Member States relating to collective redundan-
cies in the sense that: „1) Article 2 (1) of the Council Directive 98/59/EC of 20 
July 1998 on the approximation of the laws of the Member States relating to col-
lective redundancies with regard to collective redundancies must be interpreted 
as meaning that the adoption, within a group of undertakings, of strategic deci-
sions or changes in activities, which compel the employer to provide for or plan 
collective redundancies, gives rise to an obligation for that employer to consult 
of workers' representatives. 2) The birth of the employer's obligation to enter into 
consultations concerning planned collective redundancies does not depend on the 
employer being able to provide the workers' representatives with all the infor-
mation required by point (b) of the first subparagraph of art. 2 (3) of the Directive 
98/59. 3) Article 2 (1) of Directive 98/59 in conjunction with the first subpara-
graph of Article 2 (4) of that directive must be interpreted as meaning that, in the 
case of a group of undertakings composed of a parent company and one or more 
several subsidiaries, the obligation to consult with employees' representatives 
arises for the subsidiary which has the status of employer only when that subsid-
iary in which collective redundancies could be made is identified. 4) art. 2 (1) of 
the Directive 98/59 in conjunction with art. 2 (4) thereof must be interpreted as 
meaning that, in the case of a group of undertakings, the consultation procedure 
must be concluded by the branch concerned by collective redundancies before it 
to terminate, possibly at the direct order of the parent company, the contracts of 
the workers covered by these redundancies”. 

Regarding this decision of the Court of Justice of the European Union, in 
the specialized literature48, it was highlighted that “it demonstrates the limits of 
the directive. In a group of companies and, in particular, in transnational groups, 
where the national company has no decision-making power over the restructuring 
of the company, the consultation will be de facto limited to the consequences of 
the dismissal decision. If the national company has an obligation to provide in-
formation, how can a decision be discussed if it is not part of the decision-making 
process?”. 

The Romanian Labor Code does not refer to the effect of other special 
circumstances, being applicable the provisions of common law that refer to the 
exonerating causes of liability as regulated by the provisions of art. 1351 para. 
(1) Civil Code: "Unless the law provides otherwise or the parties do not agree 

 
47 Case C-44/08, Reference for a preliminary ruling from the Korkein oikeus (Finland), made by 
judgment of the Court (Fourth Chamber) of 10 September 2009, available at https://ur-lex.europa. 
eu/legal-content/RO/TXT/HTML/?uri=CELEX:62008CJ0044&from=RO, accessed on 23.10. 
2020. 
48 Teun Jaspers, Frans Pennings, Saskia Peters, European Labour Law, Ed. Intersentia Ltd, 2019, 
p. 325. 
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otherwise, the liability is removed when the damage is caused by force majeure 
or fortuitous event." 

Unlike Romanian law, in the law of Great Britain, through the provisions 
of art. 188 para. (7) of ”the Trade Union and Labor Relations (Consolidation) Act 
1992 (TULRA)49, expressly regulates the special circumstances that make it im-
possible in whole or in part to fulfill the obligation by the employer, stating that: 
where there are special circumstances which make it impossible for the employer 
to comply with a requirement of paragraphs 1A, 2 or 4, the employer shall take 
all necessary measures to comply with that requirement as far as is reasonably 
possible in those circumstances where the decision leading to the proposed dis-
missals is that of a person controlling the employer (directly or indirectly), the 
person's failure to provide the information to the employer does not constitute 
special circumstances which make it impossible for the employer to comply with 
such a requirement.” 

The burden of proof falls on the employer according to art. 189 par. (6) 
TULRA: ”If, in the event of a dispute under this section, it is alleged that: (a) 
there were special circumstances which made it impossible for the employer to 
comply with any requirement of section 188; or (b) the measures to comply with 
this requirement, as far as is reasonably possible in these circumstances, are in-
cumbent on the employer to demonstrate that there have been special circum-
stances and that he has taken all measures.” 
 

6. Date on which the obligation to inform and consult in the collective 
redundancy procedure must be fulfilled 

 
The effectiveness of the consultation process largely depends on when 

the employer starts the information and consultation procedure. 
The significance of this moment is marked even by the terms used in 

Directive 98/59/EC which refers in art. 2 para. (1) to the employer who “considers 
collective redundancies” and to his obligation to initiate “in due time” consulta-
tions with the employees’ representatives in order to reach an agreement. 

The notion of "employer considering collective redundancies" was inter-
preted by the Court of Justice of the European Union in the case of Irmtraud Junk 
v Wolfgang Kühnel50, stating that: "36. The assumption that the employer is con-
sidering collective redundancies and has drawn up a project for this purpose cor-
responds to a situation in which no decision has yet been taken. On the other 
hand, a worker's notification of the termination of his employment contract is the 
expression of a decision to terminate the employment relationship, and the actual 
termination of that employment at the end of the period of notice is only the effect 
of that decision. 37. Thus, the terms used by the Community legislature indicate 

 
49 Trade Union and Labour Relations (Consolidation) Act 1992, available at www.legislation.gov. 
uk/ukpga/1992/52/section/188, accessed on 23.10.2020. 
50 See supra note 9, paragraphs 36-38. 
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that the obligation to consult and inform appears before any decision by the em-
ployer to terminate employment contracts. 38. Lastly, that interpretation is con-
firmed, as regards the procedure for consulting employees' representatives, by the 
purpose of the Directive, as set out in article 2 (2), which is to avoid termination 
of employment or to reduce the number of employees. these terminations. 
Achieving this goal would be jeopardized if the consultation of the workers' rep-
resentatives were subsequent to the employer's decision". 

The Court further states that51: “The effectiveness of those obligations 
would be jeopardized if an employer were entitled to terminate his employment 
contract during or at the beginning of the procedure. It would be much more dif-
ficult for workers' representatives to obtain the withdrawal of a decision that has 
been taken than to ensure that a decision that is being considered is waived. 45. 
Therefore, an employment contract may be terminated only after the consultation 
procedure has ended, that is to say, after the employer has complied with the ob-
ligations laid down in Article 2 of the Directive.” 

Given that the emergence of the obligation to inform and consult is con-
ditioned by the adoption of strategic decisions or changes in activities that force 
the employer to provide or plan collective redundancies, the question arises 
whether we are in the hypothesis of the rule and when the employer does not 
provide collective redundancies, although he could and should have done so. In 
the case of Fujitsu Siemens Computers Oy52, the reasoning of the Court of Justice 
of the European Union stemmed from the existence of an intention on the part of 
the employer to make collective redundancies: “40. The reference in Articles 3 
and 4 of Directive 98/59 such an intention as a trigger for the obligations laid 
down in this Directive, in particular in Article 2 thereof.”  

In the same sense, in the interpretation of the provisions of art. 2 para. (1) 
and art. 3 para. (1) of the Directive 75/12953, the Court of Justice of the European 
Union has ruled that the Directive 75/129 on the approximation of the laws of the 
Member States relating to collective redundancies applies only where the em-
ployer has in fact considered collective redundancies or developed a collective 
redundancy plan. The Court therefore considered that „the Directive 75/129 does 
not apply where, because of the financial situation of the undertaking, the em-
ployer should have considered collective redundancies, but did not do so. The 
Directive does not provide for any implicit obligation to provide for collective 
redundancies. It does not specify the circumstances in which the employer must 

 
51 Ibid, paragraphs 44-45. 
52 See footnote 47, paragraphs 39-41 of the Court. 
53 Case C-284/83, Reference for a preliminary ruling from the Højesteret - Denmark, Dansk Meta-
larbejderforbund and Specialarbejderforbundet i Danmark v. H. Nielsen & Søn, Maskinfabrik A/S, 
in liquidation, made by judgment of the Court (Fifth Chamber) of 12 February 1985, available at 
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61983CJ0284&from= EN, 
accessed on 23.10. 2020. 
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take collective redundancies into account and does not in any way affect his free-
dom to decide whether and when to formulate collective redundancy plans.”54 

We note, however, that the essential argument underlying this decision 
was that the contrary interpretation would violate art. 1 para. (2) letter d) of the 
Directive 75/12955 which expressly excluded from the scope of the Directive col-
lective redundancies caused by the cessation of the activity of a unit, when this is 
the result of a judgment. 

However, the Court's recent reasoning differs, as can be seen from the 
judgment in Case C ‑ 429/1656, in which it ruled that: „Article 1 (1) of the Council 
Directive 98/59/EC of 20 July 1998 on the approximation of the laws of the Mem-
ber States relating to collective redundancies must be interpreted as meaning that 
a unilateral change by the employer to the detriment of workers, in the event of 
the worker's refusal, leading to the termination of the employment contract may 
be classified as 'dismissal' within the meaning of that provision, and Article 2 of 
that directive must be interpreted as meaning that an employer is required to ini-
tiate the consultations when it intends to make such a unilateral change in the 
conditions of remuneration, in so far as the conditions laid down in Article 1 of 
that Directive are fulfilled, which must be verified by the referring court”. 

In this case, the Court of Justice of the European Union held that57 the 
employer had an obligation “to provide for collective redundancies when adopt-
ing economic decisions which were not directly intended to put an end to specific 
employment relationships, but which could have however, repercussions on the 
employment of a certain number of workers”. In this situation, the employer had 
to "reasonably expect that a certain number of workers would not accept the 
change in their working conditions and that, consequently, their contract would 
be terminated". Therefore, “since a decision leading to a change in working con-
ditions may avoid collective redundancies, the consultation procedure provided 
for in Article 2 of the same Directive must be initiated at the time when the em-
ployer intends to make such changes.” 

The evolution of the case law of the Court of Justice of the European 
Union in this matter demonstrates an extensive interpretation of the notion of 
"employer considering collective redundancies", including here not only the hy-
pothesis in which the employer intends to make collective redundancies, but also 
the one in which the employer had to and could have foreseen that the adoption 
of strategic decisions or changes in activities would indirectly lead to collective 
redundancies. 

 
54 Ibid, paragraph 15. 
55 Article 1 para. (2) letter d) of Directive 75/129 was repealed by the provisions of art. 1 of Di-
rective 92/56/EEC. 
56 Case C-44/08 for a reference for a preliminary ruling from the Tribunalódź Regional Court, Po-
land, made by judgment of the Court (Tenth Chamber) of 21 September 2017, available at http://cu-
ria.europa.eu/juris/celex.jsf?celex=62016CJ0429&lang1=en&lang2=RO&type=TXT&an cre=, 
accessed on 23.10.2020. 
57 Ibid, paragraphs 35-37. 
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7. Conclusions 
 
The analysis of the case law of the Court of Justice of the European Union 

shows the essential elements that give the procedure of informing and consulting 
employees a useful effect, one of which is the placement of the obligation to ini-
tiate consultations at a time when negotiations may lead the employer to abandon 
the decision in question. 

The Court of Justice of the European Union has held that it is not a spe-
cial, exonerating circumstance that the employer did not intend to make collective 
redundancies, being imposed on the employer an obligation to provide for collec-
tive redundancies when making economic decisions that may affect indirectly the 
employment relationships of a large number of workers. 

Regarding the legal force of the right to information and consultation and 
the procedural remedies regulated in domestic law, we note that the jurispruden-
tial orientation of the Romanian courts is in the sense of giving precedence to the 
employer's right to conduct his business. 

By law, we consider that there is no legal obligation of the employer to 
apply in stages the methods of streamlining the activity or the measures provided 
to overcome financial difficulties, the employer having the right to apply as a first 
measure collective redundancy if, after negotiations with employees, in good 
faith that this is the most appropriate solution. 

Member States' legislation provides an example of good practice in main-
taining the balance between employees' right to information and consultation and 
the employer's right to conduct their business by regulating a special remedy 
available to employees' representatives who seek to annul the employer's deci-
sions which are manifestly unreasonable before they take effect. 

The provisions of art. 7 para. (3) of the Law no. 467/2006 on establishing 
the general framework for informing and consulting employees, which gives em-
ployees' representatives the right to apply to the competent courts of common law 
to sanction the employer's refusal to consult and provide information, does not 
establish a useful mechanism for protecting the right to inform and consult em-
ployees. 

De lege ferenda, we consider that these labor disputes should be settled 
by the specialized courts of labor jurisdiction and, at the same time, should ex-
pressly regulate the conditions under which the annulment of the employer's de-
cision may be ordered before it takes effect, a solution that would reduce the pat-
rimonial consequences that the employer risks to bear if it issues collective re-
dundancy decisions in violation of the right to information and consultation of 
employees. 
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 Abstract 
 The article aims to analyze the specific sources of precariousness: Undeclared 
work, False-independent activities, Atypical employment contracts, "Very atypical" em-
ployment contracts, Standard employment contract. The concept of precarious work 
could not be given an overview without referring to atypical working relationships, which 
implicitly have a precarious component. In this sense, for the analysis of the precarious 
elements within the atypical work reports, it is important to define this concept, starting 
from the definition of the standard/typical work relationship. These economic, political 
and social influences, which encompassed society, led to the emergence of atypical forms 
of work, as a consequence of labor market flexibility. Here that, in such an unstable and 
variable economic environment, the deviation from the standard employment contract 
appears to be imminent. Consequently, we intend to further analyze, starting from the 
definition of standard work, atypical employment contracts, as well as other non-stand-
ard activities (undeclared work and false self-employment), as activities that underlie the 
phenomenon of precarious work. 
 
 Keywords: precarious work, worker, economic development, atypical form, 
source. 
 
JEL Classification: K31  
 
 

1. Introductory considerations 
 
 The article aims to analyze the sources of the phenomenon of precarious 
work, starting from the historical evolution of this phenomenon, which in the last 
20 years, with the development of industry and economy, has led to the emer-
gence of atypical forms of work. Concepts of non-standard work, atypical work, 
self-employment, informal work began to be used in scientific articles in relation 
to the social and economic consequences of labor market flexibility in the 70s, 
80s. 
 However, the phenomenon of precarious work cannot be analyzed with-
out first defining the concept of work, in general, and decent work, in the alter-
native. 
 Thus, in an attempt to address the issue, the European Parliament noted 
the need for a prior systematization of the legal terms used. In other words, before 
trying to eliminate/improve precarious working conditions, all EU states must 
have the same basis for discussion: a common definition of work. 

 
1 Raluca Elena Anderco – Doctoral School of Law, Bucharest University of Economic Studies, 
Romania, raluca.anderco@anderco.ro. 
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In this regard, the European Parliament adopted the definition of labor 
provided by the International Labor Organization, inviting Member States to take 
into account the following criteria in order to establish the existence of an em-
ployee-employer relationship: 

- work is carried out in accordance with the instructions of another party 
and under its control; 

- work involves the integration of the worker in the organization of the 
enterprise; 

- the work is carried out exclusively and mainly for the benefit of another 
person; 

- the work must be performed personally by the worker; 
- the work is carried out within the specific working hours or at a work 

place indicated by the party requesting the work or at a place agreed with it; 
- the work has a defined duration and has a certain continuity; 
- the work involves the availability of the worker or involves the supply 

of tools, materials and equipment by the party requesting the work; 
- the worker is remunerated periodically, this representing his only or 

main source of income, and payments could also be made in kind, such as food, 
accommodation or transport; 

- the worker has rights such as the weekly rest period and annual rest 
leave2. 
 Decent work, on the other hand, is a concept also proposed by the Inter-
national Labor Organization, which sets out the conditions that an employment 
relationship (a contractual relationship) must meet in order to meet international 
standards, so that the work is carried out by free, fair, safe and humane form3. 
What falls below these standards must be considered as violations of the human 
rights of the affected worker, and it must be considered that, in such a case, we 
are not dealing (in our own way) with a free labor activity, but only with a simu-
lation of this freedom. 
 Decent work synthesizes people's aspirations during their "work activ-
ity". It means the possibility of accessing a productive occupation that generates 
a fair income, generates security at work, generates social protection for the fam-
ily (to be able, the worker in question, to support the family), to generate better 
prospects for personal development and integration. to generate that freedom 
which allows the subjects to express their opinions, to organize and to participate 
in those decisions that influence their lives, and in addition, equal opportunities 
and treatment for all (whether women, be male).4 
 To achieve this environment called "decent work", some of the tools that 
the Public Employment Services must maintain, develop and deepen are "Person-
alized Insertion Itineraries", as a way of giving personalized attention to manage 

 
2 See art. I point 1 of the European Parliament resolution (2016/2221(INI)). 
3 Somavía, Juan, Trabajo Decente: Memoria del Director General, OIT, 1999, p. 76. 
4 http://www.ilo.org/global/topics/decent-work/lang--es/index.htm, consulted on 1.10.2020. 
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active employment policies that are as effective and affective as possible. 
In the last decade of the twentieth century and in the first decade of the twenty-
first century, much of Europe's economies, driven by technological change, have 
undergone a profound restructuring. Globalization, the eruption (explosion) of 
the information society, new communication technologies and the emergence of 
a new capital/labor relationship, have accelerated the development of the econ-
omy and certainly made the heavy industry and much of the manufacturing in-
dustry disappear. This has triggered a dramatic relocation of resources from one 
sector to another (including human and labor resources). Millions of workers 
have joined the ranks of the unemployed. 
 We are facing a new modernity5. A society built around a post-traditional 
order, in which the individual is subjected to the influence of an increasingly 
broad, global social environment, dependent on the consequence of distant events 
and influences, which affect him as if they i- it would be very close. The worker 
was converted into a nomad, dislocated by his close horizons (although he still 
maintains strong ties with institutions, localities, relatives, compatriots), he was 
disconnected from the known geography, and from the experience of previous 
generations. Society - and of course, the labor market - is individualizing. 
 Workers are forced to accept geographical mobility (they are constrained 
to a walking life) and functional mobility (change of profession), as they have 
never been forced before. The flexible organization of production forces them to 
a continuous change and the need to take risks. We are moving from a labor so-
ciety, to a risk society, to a society in which precariousness (poverty), individu-
alism and confusion are consolidating. The difference between industrial and risk 
society is that we change the logic of wealth production and distribution with the 
logic of risk production and distribution, which is considered the latter as the set 
of future threats that depend on the decisions taken at any given time. present. 
Decisions to make are increasingly difficult, complex and require more and more 
reflection, specialized information and often professional support6. 
 The individualization and flexibility of the labor market is expanding, as 
a result of the end of the industrial society we know after the Second World War. 
The individual, who used to structure himself socially, through his profession, 
social class and consumption capacity, is now released, but at the same time 
forced to choose everything, to build his own biography, in a DIY species that 
sums up identity, professional career and character. 
 The worker, based only on his qualification (on his professional capac-
ity), must make decisions that will allow him to adapt to an uncertain future. He 
will have to do this in a responsible and autonomous way, and he will need guid-
ance (guidance), information and specialized help. This is one of the clearest 
symptoms of an uncertain, flexible and individualized society. In this respect, a 

 
5 Beck U., La Sociedad del Riesgo, Ed. Paidós, Barcelona, 2006, p. 87. 
6 Beck U., Un Nuevo Mundo Feliz, la Precariedad del Mercado de Trabajo en la Era de la Glob-
alización, Ed. Paidós, Barcelona, 2007, p. 67. 



Innovation and Development in Business Law                                                                 221 
 

new proposal is known as the "transitional labor market"; a new approach, which 
provides tools for risk management throughout the life of the worker. We can 
define "transitional labor markets" as those that allow and promote the nomadism 
(roaming, mobility) of workers during different work situations, including tran-
sitions between periods of employment and unemployment, change from one 
company to another, change of occupations, different types of contract, paid or 
voluntary work. This is a vision of the market in terms of flows and not stocks, a 
vision that radically changes the concept of welfare policies and, of course, em-
ployment policies, policies that can no longer be conceived as programs, but as 
an accompaniment.7 
 Based on these criteria, the European Parliament defined precarious work 
as: “a form of employment that does not comply with EU, international and na-
tional norms and standards and/or that does not provide sufficient means for a 
decent standard of living or protection. adequate social security” noting that the 
risk of precariousness depends on the type of employment contract, but also on 
the following factors: 

- insufficient or non-existent job security due to the non-permanent na-
ture of work, such as involuntary and often marginal part-time contracts, and, in 
some Member States, unclear work schedule and shifting workloads cause of 
work on demand; 

- rudimentary protection and lack of sufficient social protection in case 
of dismissal; 

- insufficient remuneration for a decent living; 
- non-existent or limited social protection rights; 
- protection against non-existent or limited discrimination; 
- non-existent or limited prospects for advancement in the labor market 

or for career development and vocational training; 
- a low level of collective rights and rights limited to collective represen-

tation; 
- a working environment that does not meet minimum health and safety 

standards. 
 

2. The sources of precarious work 
 
 Precarious work is not in itself an atypical form of work or a specific 
aspect of the employment relationship, but rather constitutes a combination of 

 
7 Mercader Ugina J.R., Trabajadores Maduros, un Análisis Multidisciplinar de la Edad en el Ám-
bito Laboral, Ed. Lex Nova Valladolid, 2009, p. 154. The concept of "decent work" was introduced 
by Juan Somavía in his first report as Director-General of the International Labor Organization 
(ILO) in 1999. The term was introduced in response to the deterioration of workers' rights, which 
has been felt throughout. world since the 1990s, as a result of the process of globalization and the 
need to address the social dimension of globalization. 
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factors, a description of a situation in which workers find themselves as a conse-
quence of a punctual or general de-protection. Precariousness can be described as 
the situation of vulnerability in which the worker is placed, exposed to situations 
he cannot control, generally characterized by insecurity, instability, unpredicta-
bility, risky situations, dangerous, changeable, virtually no stability and security 
at work. 
 Some legal forms of work are more exposed, by their nature, to a certain 
risk or insecurity (such as atypical forms of work, non-standardized ones, sub-
contracting, etc.), even workers in a classic employment contract, can sometimes 
be found in precarious situations, therefore the definition of precariousness dif-
fers from one state to another, depending on the economic reality, the factual 
situation, etc. 
 Practically, job insecurity is the opposite of any decent form of work, as 
it is defined so far by the competent institutions. 
 In the context of the above, we will further analyze forms of manifesta-
tion of precarious work, which are the very sources of this phenomenon: 

1. False-independent activities 
2. Undeclared work 
3. Atypical employment contracts 
4. "Very atypical" employment contracts 
5. The standard employment contract generates precarious work. 

 The less serious case is that of false self-employment. These represent 
the situation in which a person is a true employee in the work he performs, meet-
ing all the conditions to be considered an employee but from a legal point of view 
he is organized and declared to be self-employed. This situation is most often 
encountered when the employer tries to speculate on the lower taxes that author-
ized individuals have to pay to the state compared to the taxes that the employer 
should pay the employer for an employment contract. In general, the employee 
does not have many options so that he can refuse the employer's claims, which is 
why he is forced to sign fictitious "services" contracts. From that moment on, 
however, it will have the status of an independent provider and will not benefit 
from the protection of labor law. 
 However, the second example of precarious work is of particular gravity: 
undeclared work is defined by the European Commission8 as “any remunerated 
activity, which is legal in nature, but is not declared to public authorities. This 
definition associates undeclared work with tax fraud and/or social security fraud 
and covers a variety of activities, from informal housekeeping to clandestine 
work by illegal residents, but excludes crime.” 
 It is interesting to note that in the Commission's view undeclared work is 

 
8 See Communication from the Commission to the Council, the European Parliament, the European 
Economic and Social Committee and the Committee of the Regions - Accelerating the fight against 
undeclared work - http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52007DC06 
28, consulted on 1.10.2020. 
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understood in the following forms: 
(i) undeclared work in a company - this is typically the case when the 

employer either does not report the employment of a person at all, paying the 
employee's full salary in black, while evading the payment of social and health 
contributions and related taxes, or that the employer, although he has reported the 
employment of a person to the competent authority, does so fraudulently by de-
claring a salary lower than the real one, seeking to evade the payment of a signif-
icant part of the taxes and duties due (this is the classic situation where part of the 
salary is paid - with the payment of the related fees, and the difference in the 
envelope - untaxed); 

(ii) undeclared self-employment - is the situation where a natural person 
treats work as a self-employed activity, but evades its reporting obligations, also 
found in two forms: (a) the case where a person is self-employed either for a 
single company or a natural person (carrying out an activity which should be 
classified as employment and not as self-employed); (b) where a person carries 
out clandestine business or service activities for several persons in the circle/his 
entourage/social environment (even in this case there is no reporting out of the 
desire to evade taxes and duties - being usually applicable the rules governing an 
economic activity or the day-to-day in the case of services). 

With regard to job insecurity, however, we must note that not all unde-
clared work should be considered precarious, so the two notions are not synony-
mous. In other words, the term precarious work does not fully include the term 
undeclared work. Job insecurity therefore involves placing the employee in an 
inferior position without his consent, respectively depriving him of one or more 
rights that would be due to him according to the law or the actual usages regarding 
his work, manifested either by the employer's refusal to declare totally or partially 
the employment contract, or by forcing the employee to perform false independ-
ent activities. 
 When the worker refuses to sign an employment contract, respectively 
wants to remain independent, we are not in the presence of precarious conditions 
as there is no abuse by the employer, but on the contrary (typical for this behavior 
are cases where the worker requires undeclared payments in order to evade pay-
ment obligations to various persons or institutions, e.g., to avoid foreclosure by 
the bank for debts whose income is intentionally hidden by the worker through 
undeclared receipts). 
 Obviously, there can be no precariousness in terms of truly independent 
activities as there is no employee-employer relationship in them, it is up to the 
independent person to organize as he wants or deems necessary, the client having 
no involvement in this regard. 
 The concept of precarious work could not be given an overview without 
referring to atypical working relationships, which implicitly have a precarious 
component. 
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 In this sense, for the analysis of the precarious elements within the atyp-
ical work reports, it is important to define this concept, starting from the defini-
tion of the standard/typical work relationship. 
 The standard employment relationship, which regulates the legal rela-
tionship between employee and employer, is defined as the full-time, permanent 
employment relationship with a single direct employer9, being still the dominant 
form of employment relationships in most modern societies, thus benefiting from 
the highest degree of legal protection. 
 Although from the perspective of the degree of legislative protection, 
standard employees with CIM enjoy recognition of employer loyalty, stability 
and job security, recent literature and practice have stated that this standard model 
would no longer meet the requirements of global competitiveness, constituting an 
obstacle to job creation10. 
 As we have already mentioned in this paper, it is precisely these eco-
nomic, political and social influences that have encompassed society that have 
led to the emergence of atypical forms of work, as a consequence of labor market 
flexibility. 
 Here that, in such an unstable and variable economic environment, the 
deviation from the standard employment contract appears to be imminent. 
 With the virulent promotion at European level of the increased need for 
flexibility in terms of employment relations, as indispensable in the process of 
combating unemployment and with major beneficial effects on employment, the 
number of fixed-term contracts, part-time working, through temporary work 
agent, work at home, telework, on-call work, have increased exponentially, be-
coming a phenomenon that entails changes in legislative perspective domestically 
and internationally. 
 The atypical (non-standard) employment relationship is defined as any 
type of employment that is not full-time, permanent, with a single direct employer 
and includes a wide range of contractual forms of employment: fixed-term em-
ployment contract, employment contract temporary work, part-time employment 
contract, work at home contract, telework, etc.11 
 Specifically, we are dealing with an employment relationship that does 
not meet the features of a regular, classic employment relationship, and to outline 
a definition of these forms of employment, it is appropriate to analyze the partic-
ularities of these legal relationships in antithesis to standard legal employment 
relationship. 
 Atypical employment relationships can be identified under several 

 
9 Mihaela Emilia Marica, Contractele de muncă atipice, Universul Juridic, 2019, p. 35; Deirdre 
McCann, Regulating Flexible Work, Oxford University Press, the collection Oxford Monographs 
on Labour Law, 2008, p. 25. 
10 Deirdre McCann, op. cit., p. 26.  
11 Deirdre McCann, op. cit., 27; Debra Hevestone, National Context and Atypical Employment, 
„International Sociology”, Vol. 25, 2010 May, pp. 315-347. 



Innovation and Development in Business Law                                                                 225 
 

names: alternative work arrangements, market-mediated arrangements, nontradi-
tional employment relationships, flexible staffing arrangements, flexible working 
practices, atypical employment, peripheral employment, vulnerable work, pre-
carious employment, contingent work12. 

Despite the diversity and heterogeneous nature of non-standard forms of 
work, the following features can be identified: 

- the diversified nature of these forms of work is the result of an increased 
need for labor market flexibility, both on the part of the employee and the em-
ployer; 

- not every form of atypical work is implicitly precarious, precariousness 
can be an element that appears isolated even in the case of standard employment 
relationships. 
 What is worth emphasizing is that both the precariousness and the phe-
nomenon of flexibility that gave rise to atypical forms of work, are based on two 
factors: the economic factor and the social factor. 
 Currently, representative institutions and European politicians seem to be 
increasingly focused on the major coordinates of the evolution of this phenome-
non of atypical work, which can implicitly attract precarious work situations. 
Moving away from the initial mirage, their concern has been progressively ori-
ented towards the problem of diminishing the level of social protection of those 
who work under these types of contractual commitments. 
 Very atypical forms of work are the novelty of atypical work commit-
ments, i. e. work performed under new legal arrangements (completely new), 
slightly different from atypical work, carried out on the basis of known atypical 
employment contracts. 
 As we have shown, the category of atypical forms of work includes fixed-
term work, part-time work, temporary work, while in the case of very atypical 
forms of work are the derivatives of these forms that have proliferated throughout 
Europe, starting with the year 2000. If in the case of atypical forms of work, 
which deviate from the standard model only to a certain extent, there is at Euro-
pean level a formal recognition of a certain degree of protection for the sphere of 
workers performing the activity under them, in in the case of very atypical em-
ployment contracts, much further away from the classic employment terminol-
ogy, the level of precariousness of the new category of workers can reach maxi-
mum levels. 
 Following a protective perspective of those performing work under alter-
native contractual arrangements to the standard employment contract, ILO 
adopted, through Recommendation no. 198/2006, a series of criteria according to 
which an employment relationship could be defined and assessed: 

a) Activity: 
- is carried out in accordance with the instructions and under the control 

 
12 Mihaela Emilia Marica, op. cit., pp. 38, 39. 
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of the employer, 
- involves the integration of the worker into the organization of the en-

terprise, 
- is carried out exclusively or mainly for the benefit of another person, 
- must be performed in person by the worker, 
- is carried out according to a specific work schedule, 
- at a specified place of work, 
- the activity is of a certain duration and has a certain continuity, 
- requires the availability of the worker, 
- involves the provision of tools, materials and equipment by the em-

ployer. 
b) Remuneration: 
- it is paid periodically, 
- it is the only or main source of income, 
- includes payment insurance in kind, such as: food, accommodation, 

transport; 
- it is granted on the basis of the recognition of specific rights, such as 

the right to weekly rest and annual leave, 
- includes the employer's payment of per diem in case of travel, 
- assumes the absence of financial risk for the worker. 

 The role of these regulations is obvious in the context of the proliferation 
of situations of deprivation of workers of the protection provided by labor law, 
while seeking a clear delimitation between the legal relationships that are labor 
and other types of commitments. 
 The range of new forms of employment is inexhaustible, it includes com-
mitments such as: 

- job sharing - an employment relationship in which several employees 
are employed in a single full-time position, 

- the contract on call (with zero working hours) - in which the legal report 
does not specify a minimum number of working hours or the guarantee of a min-
imum wage, 

- the voucher-based work system - in which the payment for the services 
performed by the worker is made by means of a voucher, 

- the employee sharing system (division of the employee into a group of 
employers) - that type of contract concluded between the employee and several 
employers, 

- interim management - involves the temporary employment of a man-
agement expert, well prepared for the execution of a project. 
 These new types of contractual commitments have become a tangible re-
ality for many European countries, all with the aim of making the labor market 
more flexible. 
 But this need for flexibility does not resonate with the feelings of security 
and safety specific to standard employment relationships, to which is added the 
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lack of opportunities for training and promotion, low pay, high stress and low 
level of social protection, all these elements being specific to the phenomenon of 
precarious work. 
 As for standard employment contracts, precariousness can be the result 
of vulnerabilities in which the worker is placed, exposed to situations that he can-
not control, generally characterized by insecurity, instability, unpredictability, 
risky, dangerous, changing situations, lack of stability and security at work, in-
sufficient remuneration for a decent living, non-existent or limited social protec-
tion rights, non-existent or limited protection against discrimination, non-existent 
or limited prospects for advancement on the labor market or career development 
and vocational training, a low level of collective rights and rights limited to col-
lective representation, etc. 
 Basically, whenever the worker's rights are not respected or are poorly 
fulfilled, there is a risk of the precarious phenomenon, even in standard employ-
ment relationships. 
 

3. Conclusions 
 
In the end, it must be understood that in order to be in the presence of 

precarious work, it is not necessary to meet all the criteria or situations presented 
above, only one being enough if it is of sufficient severity to lead to the conclu-
sion of precariousness. 
 Precariousness determines the reality of the post-industrial economy 
model. Precariousness does not refer to a particular social class or social group, 
this phenomenon can affect anyone and any job: "no job is safe forever, no posi-
tion can be protected from the vicissitudes of life, no skill with which someone is 
endowed can be guaranteed in the market. The experience gained can be trans-
formed into a fraction of a second from an aptitude, into a ballast, due to the 
continuous changes on the labor market."13 
 This approach is found both in the world order and in the labor system. 
However, poor labor regulation, the globalization of legal norms and standards, 
the takeover of power by trade unions, coupled with changing labor markets and 
the employee-employer relationship due to changing economic systems and other 
factors, are all parts of this new world order. contributes to its polarization around 
capital and the creation of new world standards. 
 In short, precariousness could be summed up as that form of work in 
which people face a deficit in ensuring standard working conditions. 
 These forms include: security in the labor market, the possibility to ac-
cess a job according to the needs and skills of the person, regulations related to 
employment and dismissal, employee protection, safety at work, limited working 
time, regulations on health and safety, atypical working hours, night work, etc. 

 
13Zymunt Bauman, Ponowoczesnose jako zrodlo clerpien, Sic, 2000, p. 47. 
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can all generate problems related to precariousness. 
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Illegal Termination of the Individual Employment Contract - Appli-
cation of the Provisions Regarding Illegal Dismissal or Not? 

 
Associate professor Sandra GRĂDINARU1 

  
 Abstract 
 The legal termination of the individual employment contract represents the ter-
mination of the individual employment contract for reasons not related to the will of the 
employer or the employee. In the judicial practice, as well as in the specialized literature, 
it was appreciated that a distinction must be made between dismissal and the reasons for 
the legal termination of the individual employment contract. At the same time, it was ap-
preciated in the specialized doctrine the fact that in case of legal termination of the em-
ployment contract, the employer would not have to comply with additional obligations 
than the issuance of a notification to the employee to inform him that his legal relation-
ship has ceased. for work. The Romanian legislator provided for the need to go through 
a preliminary procedure in case of legal termination of the individual employment con-
tract as a result of admitting the request for reinstatement in the position held by the 
employee of a person fired illegally or for unfounded reasons. The preliminary procedure 
presupposes that prior to the notification of the employee regarding the legal termination 
of the individual employment contract, he proposes to the employee other vacancies in 
the unit, compatible with the professional training or, as the case may be, with the work 
capacity established by the occupational doctor. Romanian legislation on labor law is 
regulated in the sense of preventing and sanctioning any violation of the employer's legal 
obligations. Thus, in the situation of illegal dismissals, the sanction provided by the leg-
islator is the absolute nullity with the possibility of reinstating in the situation prior to the 
issuance of the dismissal decision. During this work we intend to analyze whether the 
legal provisions on sanctioning illegal dismissals can be applied by analogy and in case 
of non-compliance with the employer's obligation to complete the prior procedure in case 
of termination provided by Article 56 paragraph 1 letter e) of the Labor Code. The present 
paper has a theoretical and practical importance because the specialized doctrine has 
not analyzed this hypothesis, and at the level of the courts a unanimous judicial practice 
has not been established. 
 
 Keywords: labor law, illegal termination, labor contract, employer`s obligation. 
 
JEL Classification: K31, K41 
 
 
 1. The premise situation 
 
 In a case pending before the Iasi Tribunal, the Specialized Section for 
Labor Disputes, the appellant invoked the illegality of the decision to terminate 
the individual employment contract because the previous procedure provided by 

 
1 Sandra Grădinaru - Faculty of Economics and Business Administration, „Alexandru Ioan Cuza” 
University of Iaşi, Romania, sandra.gradinaru@yahoo.ro. 
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art. 64 Labor Code. 
 The appellant held the position of Regional General Manager within a 
company for an indefinite period. 
 In 2017, the regional director was fired, and the two director positions 
were abolished. Subsequently, only one management position was established, 
that of Regional General Manager, which was occupied by the appellant until 
December 2019. 
 The former Regional Director challenged the dismissal decision in 2017, 
and the court ordered the employer to be reinstated in the position previously 
held. In December 2019, the employer enforced the court decision ordering the 
reinstatement of the position held at that time by the appellant, that of Regional 
General Manager. 
 The employer issued the decision to terminate the appellant's individual 
employment contract without going through the prior procedure provided by the 
legislator in Article 64 of the Labor Code, respectively without offering him other 
vacancies in the unit, compatible with professional training, or after case, with 
the work capacity established by the occupational medicine doctor. 

The appellant considered the employer's decision to be illegal and re-
quested the reinstatement in the situation prior to the legal termination of the in-
dividual employment contract. 
 
 2. Opinions according to which the provisions regarding the illegal 
termination of the employment contract are not applicable to the situation 
of legal termination 
 
 According to art. 80 paragraph 2 of the Labor Code, in case the dismissal 
was carried out unfoundedly and illegally, at the request of the employee, the 
court that ordered the annulment of the dismissal will restore the parties to the 
situation prior to the issuance of the dismissal act. 
 The employer argued that in relation to these provisions, there can be no 
confusion between a dismissal decision and a termination decision. 
 The distinction regarding the different nature of the two institutions of 
dismissal and termination of law is made by the legislator himself, in the content 
of art. 64 para. 1 of the Labor Code: If the dismissal is ordered for the reasons 
provided in art. 61 letters c) and d) as well as in case of legal termination pursuant 
to art. 56 para. 1 letter s). 

In the case brought before the court, the employer considered that we are 
not in a case of dismissal but in a case of legal termination of employment, the 
two institutions being regulated differently and having a different legal nature. 
 The phrase ceases by right from art. 56 para. 1 letter e) must be inter-
preted in the sense that the employment relations with the employer terminate 
under the law, without taking into account the option of the employee or the em-
ployer. 
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As such, he argued that the applicant was in error when requesting rein-
statement, this possibility being feasible only in the event of dismissal. 
 The employer also claimed that from the provisions of art. 64 para. 1 
which refers to art. 56 para. 1 letter e) of the Labor Code, it would be deduced 
that the legal termination excludes the notion of dismissal referred to in art. 78 of 
the same normative act. With regard to the same employee, both the termination 
of law and the dismissal generated by a single/singular situation could not coexist, 
the legislator himself understanding to treat these two institutions of labor law 
differently, through separate articles. 
 It was also argued that the decision to terminate the law has the legal 
nature of a decision to establish a situation that operated by law, above the will 
of the parties, which produced its effects ope legis, the employer not being re-
quired to issue an act in law. this sense. The legislator himself speaks at art. 56 
para. 2 of the Labor Code of finding the case of legal termination. 
 Article 56 para. 1 letter e) stipulates that the individual employment con-
tract terminates by right as a result of the admission of the reintegration request 
from the date of the final reintegration court decision. As such, the moment when 
the individual employment contract of the appellant ended ope legis is marked in 
time by the legislator himself, respectively the date of the finality of the court 
decision. 
 Compared to the temporary placement of the employer's obligation to 
propose to the employee other vacancies in the unit, the employer considered that 
the moment when an employer would fulfill this obligation cannot be temporarily 
conditioned prior to/simultaneously with the legal termination. 

He argued his previous statement in view of the fact that by operating a 
legal termination, the employment relationship can no longer be saved, the em-
ployer does nothing but notice the termination. Thus, first the contract is termi-
nated, and then this aspect is ascertained. 
 
 3. Opinions according to which the provisions regarding the illegal 
termination of the employment contract are applicable to the situation of 
legal termination 
 
 According to art. 64 para. (1) of the Labor Code, the employer has the 
obligation to follow a special procedure for the case of legal termination of the 
individual employment contract pursuant to art. 56 para. 1 letter e) “If the dismis-
sal is ordered for the reasons provided in art. 61 letters c) and d), as well as in 
case the individual employment contract has been terminated by right pursuant to 
art. 56 para. (1) letter e), the employer has the obligation to propose to the em-
ployee other vacancies in the unit, compatible with the professional training or, 
as the case may be, with the work capacity established by the occupational med-
icine doctor”. 
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 When issuing the disposition to terminate the employment contract, un-
der the sanction of nullity of the decision, the employer should have observed the 
legal provisions of the labor code, provisions that are meant to ensure the protec-
tion of the employee.  
 Also, through art. 64, this time in paragraph 2 of the Labor Code, another 
obligation is established for the employer. Thus, in the situation where the em-
ployer does not have vacancies according to par. (1), he has the obligation to 
request the support of the territorial employment agency in order to redistribute 
the employee, corresponding to the professional training and/or, as the case may 
be, to the work capacity established by the occupational medicine doctor. 
 In this situation, the employer has the obligation to offer the employee a 
job compatible with the professional training, being a measure of protection of 
the employee, which must be fulfilled before proceeding to the termination of the 
employment contract. 
 Thus, the legislator himself is the one who confers to the case of cessation 
of right provided by art. 56 para. 1 letter e) the same protection as in the case of 
a dismissal. 
 Art. 78 of the Labor Code provides the sanction in case the employer 
does not comply with the legal provisions regarding the termination of employ-
ment. 
 We appreciate that the application of art. 78 of the Labor Code of the 
situation previously presented, because in the case the legal termination of the 
contract occurred and not the dismissal of the plaintiff. 
 The legislator understood to confer the same protection not only in the 
case of dismissal provided by art. 61 letters a) and c), but also in case of legal 
termination of the individual employment contract pursuant to art. 56 para. 1 let-
ter s). 
 To consider that art. 78 and art. 80 of the Labor Code is not incidental in 
the present situation would mean the lack of content an obligation imposed on 
the employer prior to the issuance of the decision to terminate the individual em-
ployment contract. 
 We appreciate that the distinction between the notion of dismissal and 
that of legal termination of the individual employment contract is limited to the 
obligations that the employer must comply with before issuing a decision of dis-
missal/termination. 
 In case of dismissal, the employer has the obligation to comply with the 
substantive and formal conditions of the dismissal decision. 
 We consider that in the situation of legal termination of the individual 
employment contract, the law establishes in the task of the employer a procedure 
to be followed only in the situation provided by art. 56 para. 1 letter e) of the 
Labor Code. 
 From the interpretation of art. 78 of the Labor Code reported to art. 64 
para. 1 of the Labor Code, the sanction of non-compliance with the procedure 
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provided by art. 64 para. 1 is the nullity of the decision to terminate the individual 
employment contract. 
 From the regulation mode of art. 64 of the Labor Code, it results that the 
legislator situates on the same plane the situation of dismissal ordered pursuant 
to art. 61 letters a) and c), as well as the situation of legal termination provided 
by art. 56 para. 1 letter e) of the Labor Code. 
 Therefore, the name of the act by which the termination of the labor re-
lations between the employer and the employee was ordered is not relevant, the 
sanction of nullity being applicable in this case, as it was retained during the 
meeting of the presidents of the sections for labor disputes and social insurance 
of the courts. appeal from Bucharest dated June 15, 2018: "In assessing the em-
ployer's fault, the reason behind the finding of illegality of the decision must be 
analyzed, the name given by the employer to the act - decision to dismiss or ter-
minate the employment contract - not relevant."2  
 We consider that the sanction provided by law for the illegal termination 
of the individual employment contract is the nullity. 
 The analysis of the validity conditions of the legal termination decision 
is related to the moment of issuing the decision. 
 The employer had the obligation to propose to the appellant a list of va-
cancies in the unit, compatible with the professional training of the appellant or 
proof of requesting the support of the territorial employment agency to redistrib-
ute the employee, corresponding to professional training prior to issuing the ter-
mination decision. 
 The offer subsequent to the termination of the employment contract of a 
position within the company does not cover the sanction of the absolute nullity 
of the decisions, a sanction that operates by right. 
 We consider that the argument invoked by the respective employer at the 
moment when the employer fulfills its obligation to inform cannot be conditioned 
temporarily prior to/concomitantly the termination of the right is wrong. 
 It is also wrong to support the employer according to which the employer 
is not required to issue an act (decision to terminate the law) in this regard in the 
situation presented above. The obligation of the employer is imposed by the leg-
islator through art. 56 para. 2 of the Labor Code For the situations provided in 
par. (1) letters c) -j), the finding of the case of legal termination of the individual 
employment contract is made within 5 working days from its intervention, in 
writing, by decision of the employer, and is communicated to the persons in the 
respective situations within 5 working days. 
 Recognizing the possibility for the employer to offer subsequent to the 
issuance of decisions to terminate the individual employment contract would 
mean circumventing the mandatory provisions of the law. 

 
2 The Minute of the meeting of the presidents of the sections for cases regarding labor disputes and 
social insurance of the courts of appeal in Bucharest on June 15, 2018. 
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 Also, the decision establishing the legal termination of the individual em-
ployment contract produces legal effects. 
 In this sense, it was appreciated in the specialized literature the fact that 
“the appearance and existence of one of the situations referred to in art. 56 does 
not mean that the legal termination of the contract takes effect immediately. It is 
necessary for the employer to issue an internal finding. 
 (...) the termination produces its effects from the moment of communica-
tion of the act by which the employer ascertains the existence of the cause of 
termination”3. 
 The procedure provided by the legislator aims at an attempt to "save" the 
situation created through the fault of the employer. Prior to issuing the decision 
to terminate the right, the employer provides the employee with a list of available 
places in the unit corresponding to professional training. 
 If the employee accepts, the contract does not terminate by law, but is 
modified by agreement of the parties. 
 Offering a job after the decision is issued has no legal effects. The em-
ployment contract has already ended, so it cannot change it. 
 
            4. Specialized works 
  
 The national courts have appreciated that the restoration in the previous 
situation is possible in the situation of legal termination of the individual employ-
ment contract. 
 “The court finds that the procedure expressly established by the legislator 
through the invoked legal provisions was not observed, because the respondent 
did not prove the fulfillment of the obligations provided by disp. art. 64 of the 
Labor Code, in the sense that, before issuing the contested decision, it proposed 
to the appellant other vacancies in the unit, compatible with his professional train-
ing. 
 Also, decision no. 4933/30.10.2014 does not include the list of all jobs 
available in the unit and the term in which the appellant was to opt for filling a 
vacant job, as provided by art. 76 Labor Code”4. 
 "Contrary to the appellant's claims, it is unequivocal that if another em-
ployee, illegally dismissed, is reinstated in a job currently occupied by a new 
employee - employed for an indefinite period - as is the case of the appellant 
himself refers to the possibility for the employer to issue a decision in the sense 
of finding the legal termination of the individual employment contract for the 
second one, only after offering a vacant job/requesting the support of the territo-
rial employment agency. 
 As the Tribunal correctly found, the appellant did not comply with this 

 
3 S. Panainte, Dreptul individual al muncii, Ed. Hamangiu, Bucharest, 2017, p. 156. 
4 Iași Tribunal, Civil Sentence no. 877 dated 08.04.2015. 
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procedure, failing to prove the fulfillment of the obligations provided by art. 64 
Labor Code prior to the issuance of decision no. 4933/10.30.2014. 
 Moreover, the claims according to which the reintegration of the re-
spondent cannot be made cannot be received because the person currently on the 
position of postal agent at the Vulturi Postal Agency was reinstated on the basis 
of a final court decision. 
 It is the company's fault that the respondent was hired for an indefinite 
period, given that the employer could and should have anticipated the possibility 
for the holder to challenge the dismissal decision”5. 
 “The provisions of art. 64 of the Labor Code take into account only the 
situations in which the dismissal is based on the reasons provided in art. 61 letters 
c) and d) and in art. 56 letter f) of the Labor Code. 
 From the interpretation of these texts of law it results that the dismissal 
decision must contain the list of all available jobs in the unit and the term in which 
the employees are to choose to fill a vacant job only if the dismissal is ordered 
for reasons related to by the employee, for the physical and/or mental incapacity 
of the employee, which does not allow him to fulfill his duties corresponding to 
the job, for professional misconduct, as well as in case of legal termination of the 
individual employment contract, as a result of admission the request for reinte-
gration into work of the person who previously held that position”6. 
 The national courts also assessed the fact that the offer of a position cor-
responding to the professional training of the employee is prior to the notification 
regarding the legal termination of the contract. 
 “The recital of the Court in the sense of not approving the retention of 
the first instance, consists in the fact that the non-complied obligations have a 
character prior to the taking of the measure of termination of the employment 
contract, neither concomitantly nor subsequently to the taking of the measure. 
 To accept the arguments of the court means to change the imperative 
character established by law of the moment when the obligations must be ful-
filled, which cannot be admitted, in the Court's assessment. 
 On the other hand, the acceptance of the idea that the fulfillment of the 
obligations in question can take place after taking the measure of termination of 
the individual employment contract, transforms their obligatory character into an 
optional one for the employer, the intention of the legislator in imposing these 
obligations”7. 
 “In this situation, the employer has the obligation to offer the employee 
a job compatible with the professional training, being a measure of protection of 
the employee, which had to be fulfilled before the termination of the employment 
contract. 

 
5 Iași Court of Appeal, Decision no. 1771 dated 26.10.2015. 
6 High Court of Cassation and Justice, Decision no. 6/2011. 
7 Cluj Court of Appeal, Civil Decision no. 907 dated 30.06.2017. 
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 If the employer does not have a vacancy, he must notify the employment 
agency, and the respondent did not comply with these mandatory legal provi-
sions”8. 
 
 5. Conclusions 
 
 We appreciate that in the situation previously presented, the employer 
had the obligation to comply with the provisions of article 64 of the Labor Code. 
To give a different interpretation to the legal provisions would imply an ineffec-
tiveness of an imperative text of law. 
 For the situation in which the illegally dismissed employee is reinstated 
in a position held by another person, non-compliance with the obligation to pro-
vide another vacancy in the unit, compatible with its professional training, entails 
the absolute nullity of the decision to terminate the right to individual employ-
ment contract. 
 Considering the provisions of art. 64 para. 3 of the Labor Code, which 
stipulate that the employee has a period of 3 working days to express in writing 
his consent to the new job offered, we consider that this obligation of the em-
ployer must be fulfilled prior to notification of termination of employment. indi-
vidual employment contract. 
 Thus, in order for Article 64 of the Labor Code to be effectively imple-
mented, the communication of the list of offered positions must be made by the 
employer prior to the issuance of the decision to terminate the individual employ-
ment contract. 
 The legislator understood to confer the protection of the dispositions re-
garding the dismissal ordered pursuant to art. 61 letters a) and c), including the 
situation of legal termination provided by art. 56 para. 1 letter e) of the Labor 
Code. 

At the same time, in assessing the employer's fault, the reason that was 
the basis for finding the illegality of the decision must be analyzed, the name 
given by the employer to the act terminating the employment relationship having 
no relevance in resolving labor disputes. 
 In these conditions, we consider that the provisions from the illegal dis-
missal are also applicable in the situation of legal termination of the individual 
employment contract provided by art. 56 para. 1 letter e) of the Labor Code. 
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Abstract 
The present study aims to identify the legislative changes caused by the Covid-

19 pandemic and to analyze the consequences of these changes on the employment rela-
tionships of young people and the elderly. During the pandemic, a flexibility of labor 
relations at national level and the need to regulate exceptions regarding the modification 
of individual employment contracts can be observed. Support measures have also been 
adopted for vulnerable groups of workers, young and old, respectively. Telework during 
the Covid-19 pandemic and beyond may encourage the exit from the labor market of older 
workers whose digital skills are lower than those of other categories of workers. To avoid 
this effect, it is necessary for employers to take measures to train the digital skills of 
employees, especially of older workers, having in mind the demographic aging of the 
population, which is also visible on the labor market. 
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1. Introduction 

 
In 2020, in Romania, the state of emergency was declared2 and after-

wards the state of alert was established3, in order to limit the spread of the SARS-
Cov-2 coronavirus. 

The measures adopted during these exceptional times consisted, inter 
alia, in limiting or interrupting socio-economic activities; so, in order to maintain 
employment during this period, it was necessary to make labor relations more 
flexible in the sense that working time, place of work, salary, etc., could be easily 
modified. It was also necessary to adopt measures to reintegrate on the labor mar-
ket the workers who lost their jobs due to the disruption of the economic activity. 

Changes in the employment ratios of young people and the elderly, who 

 
1 Elena Daniela Oprescu - Bucharest University of Economic Studies, Romania, elenadanielabo-
gatu@gmail.com. 
2 By Decree no. 195/16.03.2020 regarding the establishment of the state of emergency, published 
in the Official Gazette of Romania, Part I, no. 212 of March 16, 2020, the state of emergency was 
established for a period of 30 days. By Decree no. 240/2020 on the extension of the state of emer-
gency on the territory of Romania, published in the Official Gazette of Romania Part I no. 311 of 
April 14, 2020, the state of emergency was extended by 30 days. 
3 The state of alert was instituted by the Government Decision (H.G.) no. 394/2020, on May 18, 
2020 and extended successively by H.G. No. 476/2020, H.G. no. 553/2020, H.G. no. 668/2020, 
H.G. no. 782/2020, H.G. no. 856/2020. 
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are considered disadvantaged workers in the labor market, calls for additional 
support measures so that the discrepancies between these categories of workers 
and the rest of the workers do not increase. 

We will analyze below the most important national legal provisions re-
garding the change of labor relations during the pandemic and we will try to high-
light whether these changes had a neutral effect, disadvantaged or, on the con-
trary, favored the vulnerable categories of workers - young and old. 

 
2. Changing the workplace 
 
As a rule, according to art. 41 para. (1) of the Labor Code, the individual 

employment contract may be amended only by agreement of the parties. In order 
to adapt the labor relations to the restrictions determined by the measures to pre-
vent the spread of the SARS-Cov-2 coronavirus, exceptions to this rule have been 
regulated. 

One of the exceptions is provided by art. 33 of Decree no. 195/2020 re-
garding the establishment of the state of emergency: „Central and local public 
institutions and authorities, autonomous administrative authorities, autonomous 
companies, national companies and corporations and companies in which the 
state or an administrative-territorial unit is the sole or majority shareholder, 
companies with private capital, establish, where possible, during the state of 
emergency, work at home or telework, by unilateral act to the employer”. By art. 
48 of the Decree no. 240/2020 on the extension of the state of emergency on the 
territory of Romania, these provisions have been maintained and have been sup-
plemented as follows: „During the activity of working from home or teleworking, 
employees perform their specific duties and functions, in accordance with legis-
lation governing work at home and telework”. 

Therefore, the workplace can be changed unilaterally by the employer, 
but only to establish work from home or teleworking. 

From the grammatical interpretation of art. 33 of Decree no.195/2020, 
(considering the use of the verb “establish”), it results that the employer, during 
the state of emergency, has an obligation to modify the individual employment 
contract in what regards the place of work, conditioned by the possibility that the 
activity can be carried out in another place than the place indicated in the indi-
vidual employment contract; also, considering the reason for the regulation, re-
spectively the limitation of contact between persons, we consider that art. 33 es-
tablished an obligation on employers, and not a possibility that they may or may 
not take advantage of. Under these conditions, the worker can also invoke the 
right to carry out the activity at home or by teleworking during the state of emer-
gency. 

This exception to the rule produces limited effects in time, respectively 
only during the state of emergency. 

During the state of alert, which was established starting with May 18, 
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2020, and extended successively until now, there were no exceptions to the rule 
of amending, by agreement of the parties, the individual employment contract, in 
what regards the workplace. In this sense, we note the provisions of art. 17 of 
Law no.55/2020 on some measures to prevent and combat the effects of the 
Covid-19 pandemic, according to which: „During the state of alert, the employer 
may order, with the consent of the employee, that the activity is carried out at 
home or by telework, in another workplace or change the employee’s duties”. 

Consequently, from 16 May 2020 (when the state of emergency expired), 
employers cannot unilaterally amend workers' individual employment contracts 
in terms of workplace, but only by an addendum to the individual employment 
contract (with the consent of the worker).  

It should be noted that the government will regulate a new exception to 
the rule of amending the individual employment contract in what concerns the 
workplace by agreement of the parties, in the sense that teleworking or working 
from home will be mandatory, when possible; so, for a determined period of time, 
the modification of the individual employment contract will occur as an effect of 
the application of the law, and not by the will of the parties who concluded the 
contract. In this sense, we show that by Decision no. 52 of 5 November 2020 of 
the National Committee for Emergency Situations, it was proposed to regulate 
the obligation of all employers to organize their activity in telework or work at 
home, and where the specificity of the activity does not allow this, the program 
to be organized so that the staff is divided into at least two groups that start, re-
spectively that finish the activity at a difference of at least 2 hours. This proposal 
is to be approved by government decision, starting November 9, 2020. 

Given that even after the expiration of the state of emergency, the condi-
tions that would require the activity to be carried out by telework or work at home 
were maintained, we consider that these ways of carrying out the activity will be 
more and more common on the Romanian labor market.  

 
2.1. Telework 
 
According to art. 2 letter a) of the Law no. 81/2018 on the regulation of 

telework activity, telework is the form of work organization through which the 
employee, regularly and voluntarily, fulfills his duties specific to the position, 
occupation or profession he holds, in a different place than the workplace orga-
nized by the employer, at least one day a month, using information and commu-
nication technology. 

At national level, telework has been regulated recently, by Law no. 
81/2018, so the workers and employers in our country do not have experience 
regarding this form of activity.  

At EU level, following the adoption of the Framework Agreement on 
Telework of 2002, concluded between the Union of Industrialists of the European 
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Community, the European Union of Craftsmen and Small and Medium-sized En-
terprises, the European Center of Public Enterprises and Enterprises of General 
Economic Interest and the European Union Confederation of Trade Unions4, 
member states have regulated this form of activity through applicable collective 
bargaining agreements or labor legislation5, but at the national level, prior to 
2018, only work at home was regulated (in Title II, Chapter IX of the Labor 
Code). 

It is currently estimated that approximately 25% of the workers in the 
European Union have been teleworking since the beginning of the pandemic6. 
Given that telework is seen as an effective way to increase productivity and the 
use of this form of work on a large scale in the future is encouraged7, having skills 
related to information and communication technology will become essential for 
the development of professional activity in many areas. The best-known example 
is the field of education where, in order to adapt the teaching activity to the online 
environment, it is necessary to acquire new skills. 

In the context in which telework will replace the classic forms of activity 
in certain fields, at least during the pandemic, and taking into consideration the 
fact that a large part of the workers has not teleworked, employers, in order to 
ensure the efficient development of the activity, must provide the necessary pro-
fessional training for the workers to telework efficiently. 

The need for professional training in this field is all the more important 
for the elderly, as this category of workers, in a higher proportion than the other 
categories, has difficulties in using information and communication technology. 
Although the existence of difficulties in the use of information and communica-
tion technology is generally accepted in the case of the elderly, studies have 
shown that the productivity level of an enterprise/firm, which increases with the 
use of information technology, is not affected by the proportion of elderly em-
ployees in the enterprise/company. These results were considered to be partly 
influenced by the fact that enterprises/firms employ the best and most productive 
older workers, while the less productive older workers leave the labor market8. 

 
4 Ion Traian Ștefănescu, Tratat teoretic și practic de drept al muncii, 3rd edition revised and added, 
Ed. Universul Juridic, Bucharest, 2014, p. 328. 
5 Ioan Ciochină-Barbu, Aspecte legislative privind reglementarea muncii în biroul virtual 
(telemunca-teleworking), “Acta Universitatis George Bacovia. Juridica”, Volume 8. Issue 2/2019, 
the document is accessible online at http://juridica.ugb.ro, date of access 06.11.2020. 
6 Telework in the EU before and after the COVID-19: where we were, where we head to, European 
Union, 2020 – JRC120945, the document is accessible online at https://ec.europa.eu/jrc/sites/ 
jrcsh/files, date of access 06.11.2020. 
7 Communication from the Commission to the European Parliament, the European Council, the 
Council, the European Central Bank, the European Economic and Social Committee, the Commit-
tee of the Regions and the European Investment Bank 2020 European Semester: Country-Specific 
Recommendations, Bruxelles, 20.05.2020, the document is accessible online at https://eur-lex.eu-
ropa.eu/legal-content/EN/TXT/?uri=CELEX:52020DC0500, date of access 06.11.2020. 
8 Bertschek, Irene; Meyer, Jenny (2008): Do Older Workers Lower ITEnabled Productivity? Firm-
Level Evidence from Germany, “ZEW Discussion Papers”, No. 08-129, Zentrum für Europäische 
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We consider that the widespread use of telework is able to affect the re-
maining of the elderly workers on the Romanian labor market, for two reasons: 

a. employers organize courses for the development of digital skills on a 
small, insignificant scale, so older workers who do not have digital skills are not 
encouraged to remain in employment; 

b. national legislation allows early retirement. 
Regarding the role of employers in the development of worker’s digital 

skills, it should be noted that in 2019, in Romania, only 6% of employers provided 
training or courses to develop digital skills of employees, which ranks our country 
on the last position in the European Union9. In fact, Romania is below the Euro-
pean average in terms of participation of adults aged between 25 and 64 years in 
continuing vocational training activities; moreover, this participation is decreas-
ing, from 1.6% in 2011 to 1.1% in 2017, and is at a considerable distance from 
the goal of reaching the 10% target set for 2020 by the Strategy for learning dur-
ing a lifetime 2015 - 202010. 

The right to professional training is an essential right of workers, regu-
lated by the Labor Code in art. 39 para. (1) letter g), and the employer has the 
obligation to ensure the participation in professional training programs of all em-
ployees once every 2 years, respectively every 3 years in the case of employers 
who have less than 21 employees, according to art. 194 of the Labor Code. 

Participation in vocational training can also take place at the initiative of 
workers, but when vocational training involves the interruption of work, this can 
be done only with the consent of the employer, who will determine the extent to 
which he will bear the costs of vocational training (in whole or in part), according 
to art. 199 para. (2) of the Labor Code. 

From the way in which the right to professional training is regulated in 
the Labor Code we can conclude that the employer has the main role in ensuring 
professional training in the sense of workers acquiring digital skills for carrying 
out the activity through telework. Of course, the acquiring of digital skills can be 
done individually, outside of employment, but this involves the use of time and 
financial resources of workers, which can have a discouraging effect. 

The employer's refusal to approve the elderly worker's request for voca-
tional training in order to acquire the necessary skills for telework, during the 
Covid-19 pandemic, can be analyzed both in terms of the provisions of the Labor 
Code governing the right to vocational training and in relation to the provisions 
establishing the principle of non-discrimination and the principle of good faith in 

 
Wirtschaftsforschung (ZEW), Mannheim. 
9 Telework in the EU before and after the COVID-19: where we were, where we head to, European 
Union, 2020 – JRC120945, the document is accesible online at https://ec.europa.eu/jrc/ 
sites/jrcsh/files, date of access 06.11.2020. 
10 Planul sectorial de cercetare – dezvoltare al Ministerului muncii și justiției sociale pentru peri-
oada 2018 – 2020 – “Măsuri destinate creșterii incluziunii sociale a persoanelor vârstnice”, the 
document is accessible online at www.mmuncii.ro, date of access 06.11.2020. 
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employment relationships. It should be noted that in judicial practice there are not 
many disputes concerning the right to vocational training. 

The role of employers in preparing older employees for telework is even 
more important in the context of the aging population, because the number of 
older employees is increasing, so the development of their digital skills is im-
portant in order to keep them in the labor market.  

The fact that the phenomenon of demographic aging in Romania is also 
visible on the labor market results from the survey on the level of wages, which 
is carried out every 4 years by the National Institute of Statistics11. According to 
this survey, young employees (15-24 years old) have an increasingly lower share 
of the labor market (7.5% in 2002, 7.5% in 2018). Instead, the share of elderly 
employees (55-64 years old) increased from 4% in 2002 to 14.6% of the total 
number of employees in 2018. 

We consider that it is not necessary to change the legislative framework 
in order to regulate additional obligations for employers regarding training for 
telework, but financial incentives can be regulated to stimulate employers who 
organize digital skills training for older workers; we note that measures have been 
taken to stimulate employers to hire young and old workers during the pan-
demic12. 

It should be mentioned that through art. 6 of the Government Emergency 
Ordinance (O.U.G.) no. 132/2020 regarding support measures for employees and 
employers in the context of the epidemiological situation caused by the spread of 
SARS-CoV-2 coronavirus, and for the encouragement of employment growth, 
employers were provided financial support amounting to 2500 lei (approximately 
500 euros) for each employee, in order to purchase the technological goods and 
services necessary to carry out the activity in the form of telework. 

The aid cannot be used for digital skills training; the phrase technological 
goods and services was clarified by Order no. 1376/2020 for establishing the 
manner of granting financial support and the categories of goods that can be pur-
chased according to art. 6 para. (1) of the Government Emergency Ordinance no. 
132/2020 on support measures for employees and employers in the context of the 
epidemiological situation caused by the spread of the SARS-CoV-2 coronavirus, 
and for the encouragement of employment growth. This order lists, in a limited 
way, the technological goods and services that can be purchased, respectively: 
laptop/notebook computer systems, tablets, smartphones, peripheral input and 
output equipment related to the goods provided in points 1-3, equipment neces-
sary for connection on the internet related to the goods provided in points 1-3, 

 
11 Mihaela Anghel, Doru-Alin Cotîrţă, et. Al., Disparităţi salariale – Factori de Influenţă – anul 
2018, Publishing House of the National Institute of Statistics, 2020, the document is accessible 
online at https://insse.ro/cms/sites, date of access 06.11.2020. 
12 Emergency Ordinance no. 92/2020 for the establishment of active support measures for employ-
ees and employers in the context of the epidemiological situation caused by the spread of the SARS-
CoV-2 coronavirus, as well as for the amendment of some normative acts. 
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licenses related to the operating systems and software applications related to the 
goods provided in points 1-3, necessary for carrying out the activity in telework 
regime, in accordance with the provisions of Law no. 81/2018 on the regulation 
of telework activity. 

The legal provisions have been criticized in the doctrine as they regulate 
aid for teleworking in the future, but the granting of aid is conditioned by activity 
conducted through telework in the past, respectively during the state of emer-
gency (March 2020 - May 2020), which defeats the purpose of the regulation, 
respectively that of carrying out the activity in telework regime, in the future, not 
in the past13. 

It should be recalled that, during the pandemic, it is recommended that 
theoretical training programs and courses be organized mainly online, which af-
fects, to a certain extent, the possibility of the elderly workers to acquire new 
skills in the field of information and communication technology. According to 
art. 2 point 1 of the Order no. 1228/2020 on measures to prevent the spread of the 
new SARS-CoV-2 coronavirus infection to be implemented by those who organ-
ize training, education and adult workshops, including those organized for the 
implementation of projects funded by European funds and some specific activi-
ties organized by the institutions with responsibilities in the field of national de-
fense, public order and safety and those in the field of diplomacy: „The general 
principles of prevention of SARS-CoV-2 infection are the following: 1. Theoreti-
cal training must be done mainly online”. 

The option for older workers who do not have digital skills to leave the 
labor market is encouraged, to some extent, by the fact that national legislation 
allows early retirement. Law no. 263/2010 on the unitary public pension system 
establishes the right to early retirement and the right to partial early retirement. 
In order to be able to benefit from these types of pensions, it is necessary to meet 
the age and contribution period conditions. The minimum age for early retirement 
or partial early retirement is 60 years for men and 58 years for women (or even 
younger, in the case of the application of the standard retirement ages specified 
in Annex 5 to the mentioned law). Therefore, older workers for whom telework 
is not an efficient way to work can leave the labor market at a relatively young 
age, benefiting from the payment of a social insurance pension. 

However, leaving the labor market is mitigated by the disadvantage of 
losing a substantial part of income. In terms of earnings, older workers have the 
highest average net hourly wage, while young employees have the lowest average 
net hourly wage. Unlike the European Union member states, where people aged 
between 50-59 years are paid the highest wages, in Romania the highest wages 

 
13 Magda Volonciu, Unele considerente referitoare la sprijinul financiar acordat angajatorilor în 
temeiul art. 6 din OUG nr. 132/2020 pentru achiziționarea de echipamente și tehnologii necesare 
prestării muncii în regim de telemuncă, the document is accesible online at www.juridice.ro, date 
of access 06.11.2020. 
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are obtained by people over 6014. Considering that the value of the average pen-
sion in Romania is 1436 lei15, leaving the labor market at a relatively young age 
can be an acceptable solution only for workers with low wages. 

In conclusion, we consider that the contractual changes in employment 
in the sense of teleworking during the Covid-19 pandemic and continuing to work 
in this way in the future is able to determine the exit from the labor market of 
older workers whose digital skills are lower compared to other categories of 
workers. In order to avoid this effect, it is necessary for employers to take 
measures for the professional training of workers, especially the elderly, taking 
into consideration the growing number of elderly on the labor market. 

 
3. Modifications regarding working time and salary 
 
According to art. 112 of the Labor Code, the normal duration of working 

time is 40 hours per week, respectively 8 hours per day. The modification of the 
working time can be done by the agreement of both parties, according to art. 41 
par. (1) of the Labor Code. 

An exception from this rule was instituted through art. 1 of the O.U.G. 
no. 132/2020, published in the Official Gazette, Part I no. 720 of August 10, 2020. 
According to this exception, in case a temporary reduction of the activity occurs 
due to the state of emergency or alert, in compliance with the conditions provided 
by art. 1 para. (11), the employer, by unilateral decision may reduce the working 
time to half of the working norm provided by the employment contract. 

As a result of the reduction of working time, there is a reduction of salary, 
which is compensated by granting an indemnity equal to 75% of the difference 
between the salary provided by the employment contract and the salary due for 
the activity performed during reduced working hours. The allowance is granted 
by the employer, but is paid from the unemployment insurance budget.  

During the reduction of the activity according to art. 1 it is forbidden for 
employees whose working hours have been reduced to work overtime. 

Regarding the work schedule, it can be modified unilaterally by the em-
ployer, during the alert state, based on art. 21 of Law no. 55/2020 on some 
measures to prevent and combat the effects of the COVID-19 pandemic, pub-
lished in the Official Gazette of Romania, Part I, no. 396 of May 15, 2020. The 
mentioned Art. 21 provides the following: During the alert state, by derogation 
from the provisions of art. 118 para. (1) of Law no. 53/2003 - Labor Code, re-
published, with subsequent amendments and completions, employers in the pri-
vate system, central and local public authorities and institutions, regardless of 

 
14 Oana Ancuţa Stângaciu, Eugenia Harja, Disparităţi salariale de gen şi vârstă între statele mem-
bre ale UE, „Economica” Journal no.1 (103) 2018, p. 113, the document is accessible online at 
http://oaji.net, date of access 06.11.2020. 
15 National Institute of Statistics, Press release no. 238/11.09.2020, the document is accessible 
online at https://insse.ro, date of access 06.11.2020. 
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the method of financing and subordination, as well as autonomous companies, 
national companies and companies in which the share capital is wholly or ma-
jority owned by the state or by an administrative-territorial unit, with a number 
of more than 50 employees, may establish individualized work programs, without 
the employee's consent, to ensure the existence of an interval of 1 hour between 
employees at the beginning and end of the work schedule, in a period of 3 hours. 

These changes, which affect the working hours and wage rights of work-
ers of all age groups, do not have significant negative consequences for the em-
ployment relationships of young or elderly workers. A negative effect, which 
does not essentially affect the wage rights of older workers, is due to the decrease 
in their income to a greater extent than in the case of other categories of workers, 
as a result of the ban on overtime. Of all the categories of workers, the elderly 
work the most overtime: workers in the age category 55-64 worked in 2018, on 
average, 3 additional hours per month, while workers in the other age categories, 
15-25 years and 25-54 years, performed, on average, 2 additional hours per 
month, according to the survey conducted by the National Institute of Statistics16. 

It should also be noted that the legislator specifically regulated the situa-
tion of apprentices (who are usually young people at the beginning of their ca-
reers), prohibiting the reduction of working time if this affects the theoretical and 
practical training according to the occupational standard or professional training 
standard [art. 1 paragraph (16) of O.U.G. no. 132/2020]. 

 
4. Financial incentives for the employment of young and old workers 
 
The establishment of the state of emergency and the state of alert had 

negative consequences on the evolution of the labor market and the unemploy-
ment rate. In several areas, economic activity was limited or interrupted, which 
made it impossible to maintain jobs so individual employment contracts were 
terminated17. To mitigate the negative impact on workers' employment relation-
ships, the legislator has adopted a series of measures to help employers support 
wages and stimulate the insertion and reintegration of vulnerable categories of 
workers (young and old) into the labor market. 

For workers whose individual employment contracts have been sus-
pended due to the interruption or temporary suspension of activity during the state 
of emergency, according to art. 52 para. (1) letter c) of the Labor Code, an indem-
nity paid from the unemployment insurance budget was granted, amounting to 
75% of the gross basic salary, but not more than 75% of the average salary per 
economy, based on the provisions of the O.U.G. no. 30/2020 (in force since 
21.03.2020). This allowance, prior to the adoption of the O.U.G. no. 30/2020, 
according to art. 53 of the Labor Code, was supported from the salary fund.  

Also, according to O.U.G. no. 92/2020 for the establishment of active 
 

16 Mihaela Anghel, Doru-Alin Cotîrţă, ş.a., op. cit., 2020. 
17 See the substantiation note of O.U.G. no. 92/2020. 
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support measures for employees and employers in the context of the epidemio-
logical situation caused by the spread of SARS-CoV-2 coronavirus, as well as for 
the amendment of some normative acts, in force from May 29, 2020, employers 
whose workers had suspended individual employment contracts based on art. 53 
para. (1) letter c) of the Labor Code benefited from an allowance of 41.5% of the 
gross basic salaries of the workers, but not more than 41.5% of the average gross 
salary per economy, for a period of three months. 

In order to stimulate the employment of young and elderly workers who 
became unemployed during the state of emergency or the state of alert, art. III of 
the O.U.G. no. 92/2020 regulated the granting of a financial aid to the employer, 
in the amount of 50% of the value of the worker's salary, but not more than 2500 
lei. The aid is granted for the employment of workers between the ages of 16 and 
29 and over the age of 50, respectively, and are registered as unemployed in the 
records of unemployment agencies. The aid is granted for a period of 12 months, 
provided that the employer employs workers in the age groups mentioned and 
applies for financial aid until 31 December 2020. 

It should be noted that even before the establishment of the state of emer-
gency, there were legal provisions that had the effect of stimulating the employ-
ment of young people, graduates, people over 45 years of age and other categories 
of workers considered disadvantaged. According to art. 80 and art. 85 of Law no. 
76/2002 on the unemployment insurance system and employment stimulation, 
employers receive an aid in the amount of 2250 lei for hiring graduates, disabled 
graduates, young people aged between 16 and 25 years who do not have a pro-
fessional activity, unemployed people over 45 years of age, long-term unem-
ployed people (persons with a minimum age of 25 years who have been unem-
ployed for more than 12 months, respectively people aged between 16 and 25 
years of age, who have been unemployed for a period of 6 months), sole support-
ers of single-parent families and workers who within 5 years from the date of 
employment meet the conditions to receive an early retirement or old-age pen-
sion. 

Unlike the previous regulation, the law that came into force during the 
Covid-19 pandemic concerns only young people and the elderly, who are consid-
ered categories of workers gravely affected by the pandemic. Since the aid regu-
lated by the O.U.G. no. 92/2020 and those regulated by Law no. 76/2002 are 
mutually exclusive, it should be noted that the aid provided by O.U.G. no. 
92/2020 is not granted in more advantageous conditions for employers than that 
regulated by Law no. 76/2002. Although the O.U.G. no. 92/2020 provides for a 
higher amount of the maximum aid that can be granted (2500 lei compared to 
2250 lei), this normative act also provides the condition of maintaining employ-
ment for a period of 24 months (12 months in which the aid is granted plus an-
other 12 months from the expiration of the initial period of 12 months), while 
Law no. 76/2002 provides the condition of maintaining the employment relations 
for a period of 18 months (12 months in which the aid is granted plus 6 months); 
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moreover, Law no. 76/2002 also regulates the granting of a financial aid equal to 
the amount related to the insurance for work, if the employment relations are 
maintained, for a maximum period of 2 years after the expiration of the period of 
18 months. 

At first sight, it would seem that, given the existence of similar provisions 
in the legislation prior to the Covid-19 pandemic, the provisions of the O.U.G. 
no. 92/2020 would not be effective in stimulating the insertion of young people 
and the elderly on the labor market. It should be noted, however, that, according 
to art. VIII of the O.U.G. no. 92/2020, the expenses incurred from the unemploy-
ment insurance budget for granting the financial aid provided by art. III, is sup-
ported by European funds, which eliminates the risk of late payments to employ-
ers; consequently, the employers will prefer to benefit from the provisions of art. 
III mentioned because the provisions of Law no. 76/2002 regulates aids that are 
granted, on the principle of additionality, according to art. 95 of Regulation (EU) 
no. 1,303/2013 of the Parliament and of the Council of 17 December 2013, from 
non-reimbursable external funds and from national public funds approved in the 
unemployment insurance budget. 

Similar measures have been taken in other EU member states. For exam-
ple, France, as a result of the pandemic has also adopted measures to stimulate 
the employment of young workers. It should be noted that, in the case of France, 
young people were considered the most vulnerable category, while in our country 
the same measures were adopted for both vulnerable categories - young and old. 
France has launched a program called "1 jeune, 1 solution" (1 young person, 1 
solution), which aims to stimulate the employment of young people aged between 
16 and 25 by providing financial assistance in the amount of 4000 euros for each 
young person employed between August 2020 and January 202118. The amount 
is higher if apprenticeship contracts are concluded with young people over 18 
years of age. 

A report by the Joint Research Center concluded that the Covid-19 pan-
demic and its crisis had severely affected two vulnerable categories of workers: 
women and young people. This is because these categories do not have the nec-
essary resources to deal with unemployment and sudden loss of income19. 

 
5. Conclusions 
 
In conclusion, we note that the Covid-19 pandemic requires serious 

measures to keep young and elderly workers in the labor market. 
We also believe that teleworking can drive older workers out of the labor 

market, especially those who have not developed their skills in information and 
 

18 According to https://travail-emploi.gouv.fr, accessed on 06.11.2020. 
19 JRC Technical Reports, The Covid confinement measures and EU labour markets, Luxembourg: 
Publications Office of the European Union, 2020, the document is accessible online at https://pub-
lications.jrc.ec.europa.eu, date of access 06.11.2020. 
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communication technology. We note that among the measures adopted by the 
Romanian state we cannot find those that support employers in developing the 
digital skills of workers, which will negatively affect the labor market. The leg-
islative measures adopted so far aim to make labor relations more flexible, by 
excluding the agreement of both parties to modify important elements of the in-
dividual employment contract such as workplace, working time and salary. Also, 
the legislative measure offers financial stimulation for employers who hire young 
and elderly workers. 
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 Abstract 
 The enforcement of the money laundering law sparked controversies in the doc-
trine and jurisprudence in Romania, especially in matters related to the relation between 
the active subject of the subsequent crime of money laundering and the active subject of 
the main offence, from which the goods subject to laundering derive. In one opinion, the 
possibility that the author of the main offence is to be held criminally liable both for the 
main offence, as well as for the subsequent crime of laundering the goods coming from 
criminal offences was highlighted, the crimes coexisting in real competition. In another 
opinion, it was considered that the person who committed the offense from which the 
goods subject to laundering originate, could not launder the product of the main crime 
(in the option of acquisition/ownership/use) as the active subject of the subsequent crime 
of money laundering is different from the active subject of the main crime from which the 
goods in question are derived. On the basis of these controversies, by Decision no. 
418/2018, the Constitutional Court upheld the exception of evident unconstitutionality, 
finding that the acquisition/ownership/use of goods coming from criminal offences com-
mitted by the active subject of those offences cannot be dissociated from the main of-
fences, as they cannot be analyzed as separate offences. According to the arguments in 
the article, contrary to the abovementioned decision, the use of goods coming from the 
main offence for the subsequent offence of money laundering is not. 
 

Keywords: money laundering crime, new criminal law, European Union, com-
parative law. 
 
JEL Classification: K14, K33 
 
 

1. Legislative, constitutional and doctrinal precedents on "money 
laundering" 

 
The implementation of the provisions of the money laundering law has 

raised numerous controversies and contradictory opinions in Romanian doctrine 
and case law, especially related to the relationship between the active subject of 
the money laundering crime, as a subsequent offence (also called correlative, ad-
jacent offence) and the active subject of the prerequisite offense (also called prin-
cipal or predicate crime), a crime that generates a product, eventually transformed 

 
1 Nelu Dorinel Popa – Faculty of Law, “Dimitrie Cantemir” University of Târgu Mureș, Romania, 
popaneludorinel@yahoo.com. 
2 Bianca Popa - Faculty of Law, University of Vienna, Austria, bianca.popa.15@gmail.com. 
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into the material object of the money laundering crime. 
a) A first opinion, supported by a part of the doctrine, highlighted the 

possibility that the perpetrator of the main crime should be chargeable with the 
crime of money laundering that he acquired from the crime. 

The fact that some alternative variants of the money laundering crime 
would not legitimize the solution that the subject of the main offense would also 
be the subject of the money laundering crime does not exclude the above-men-
tioned solution, as the money laundering offense can also be committed by third 
parties not involved in the commission of the main crime (in relation to which all 
the alternative variants can operate), but also by the perpetrator of the main crime 
(in relation to which only some of the regulatory alternative variants will oper-
ate)3. 

b) Another opinion, held, on the contrary, that the person who committed 
the main crime, from which the funds subject to laundering originated, cannot 
launder the proceeds of the crime in the form of acquisition, possession and use. 
Consequently, the active subject of the money laundering crime is always differ-
ent from the active subject of the crime from which the money or goods origi-
nate4. 

c) In the context of these contradictions, the Constitutional Court of Ro-
mania was apprised with the constitutional challenge of the legal provisions that 
incriminated “the acquisition, possession or use of goods, knowing that they are 
a result of certain crimes”.  

In consequence, the Decision no. 418/19 June 2018 by which the ap-
pealed constitutional challenge was admitted, observing that the respective in-
criminating provisions are unconstitutional, violating the requirements of clarity, 
precision and predictability, resulting from the rule of law, imposed by the con-
stitutional provisions of Article 1 para. (5), but also the principle of legality re-
garding incrimination and punishment, as it is regulated in Article 23 para. (12) 
of the Constitution and Article 7 of the European Convention on Human Rights. 
In essence, it was considered that detention as a separate offense, namely the 
crime of acquisition, possession and use of goods arising from the commission of 
offenses against the active subject of the offense from which the goods originate, 
involves the criminal prosecution twice for committing the same acts. 

In essence, it was considered that holding as a separate crime, namely the 
crime of acquisition, possession and use of goods coming from the commission 
of offenses against the active subject of the crime from which the goods originate, 

 
3 Among the authors of this opinion, we mention George Antoniu, "Editor's note" to the article 
published by Camelia Bogdan, Subiectul activ al infracţiunii de spălare a banilor [The active sub-
ject of the money laundering crime] in "Revista de Drept Penal" [Journal of Criminal law] no. 
1/2007, p. 73. 
4 Among the authors of this opinion, we mention Dorin Ciuncan, Aurelian Niculiţă, Subiectul activ 
al infracţiunii de spălare a banilor [The active subject of the money laundering crime] in “Revista 
de Drept Penal” [Journal of Criminal law] no. 2/2006, p. 108, as well as Camelia Bogdan, op. cit. 
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involves criminal prosecution twice for committing the same acts. 
In view of these considerations, the Court found that those provisions are 

clearly excessive with regard to the first two alternative ways of the material ele-
ment of the crime regulated by the criticized text (acquisition/possession of 
goods), thus being contrary to the provisions of Article 23 para. (12) of the Con-
stitution and respectively, lacking clarity, precision and predictability, regarding 
the third alternative way of the material element of the money laundering crime 
(use of goods), aspects that contradict both the provisions of Article 1 para. (5), 
as well as those of Article 23 para. (12) of the Constitution. 

d) Such a decision has raised numerous criticisms in the Romanian doc-
trine.  

We forward as an example the opinion of an author who concluded that 
the Contentious Constitutional Court intentionally violates the principle of 
preeminence of the European Union law because it holds that the criminalization 
of money laundering is identical to the variants enshrined in the texts of the Third 
and Fourth Anti-Money Laundering Directives5, with the remedy that, in the 
Court's view, the Directives apply only to large amounts/flows of dirty money. In 
other words, the Romanian Constitutional Court considers that the texts of the 
Anti-Money Laundering Directives and any attempt to harmonize the definition 
of money laundering in the European Union, even in order to prevent terrorists 
from acquiring funds necessary to finance terrorism, violate the principle of pro-
portionality.  

According to this decision, the Constitutional Court of Romania is also 
subrogated to the High Court of Cassation and Justice, by a brief reading of the 
provisions contained in Article 29 of Law no. 47/1992 on the organization and 
functioning of the Constitutional Court, concluding that those conditions of ad-
missibility on the notification of our constitutional contentious forum were not 
met in the case brought before the court, all the more so as the legal issues re-
garding the application of the incriminating provisions to the perpetrator of the 
predicate offense where the money subjected to laundering originated, had been 
released by our supreme forum, with the correct reception of the standards of 
criminalization of money laundering. 

 
5  For example, on these lines, the fourth European Anti-Money Laundering Directive, no. 2015/849 
of 20 May 2015, at Article 1, para. (3) provides that "For the purposes of this Directive, the follow-
ing acts, when committed intentionally, shall be considered money laundering: (a) the exchange or 
transfer of goods, knowing that the goods are the result of a criminal activity or act of participation 
in such an activity, in order to hide or conceal the illicit origin of the goods or to support any person 
involved in the commission of that activity in order to evade the legal consequences of the action 
for that person; (b) concealment or dissimulation of the true nature, source, placement, location, 
movement or ownership of the goods or rights over such property, knowing that the property is the 
result of a criminal activity or an act of participation in such of activity; (c) the acquisition, posses-
sion or use of goods, knowing, on the date of their receipt, that they are the result of a criminal 
activity or an act of participation in such activity; (d) participating in any of the actions referred to 
in letters (a), (b) and (c), associating with a view to committing these deeds, attempting to commit 
and assisting, instigating, facilitating and advising with aiming to committing those actions." 
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The same author also argued that “the perpetrator of the main crime him-
self may also commit the crime of money laundering, even if, in our legal system, 
self-promotion is not criminalized, just as the one who committed the deed pro-
vided by the criminal law from which the good originated, cannot be an active 
subject of the crime of concealment.6” 

 
2. The current regulation in Romania of "money laundering" 
 
The Romanian legislator thus aligned the legislation in the field with the 

constitutional requirements, adopting Law no. 129 of 11 July 2019 to prevent and 
combat money laundering and terrorism financing, as well as to amend and sup-
plement some legislative acts, published in the Official Gazette or Romania no. 
589/18 July 2019, law repealing the older Law no. 656/2002. 

Article 49 para. (1) of the law provides the following: „It shall constitute 
a crime of money laundering and it shall be punished by imprisonment from 3 to 
10 years:  

a) the exchange or transfer of assets, knowing that they come from the 
commission of crimes, for the purpose of hiding or concealing the illicit origin of 
these goods or to help the person who committed the crime from which the assets 
originate from to evade from prosecution, trial or punishment execution;  

b) the concealment or hiding of the true nature, source, location, provi-
sion, movement or ownership of the assets or the rights over them, knowing that 
such assets are originated from crimes commission;  

c) the acquisition, possession or use of assets by a person other than the 
active subject of the offence from which the assets originate, knowing that they 
originate from the commission of crimes.” 

 
3. Community regulation on "money laundering" 
 
On the other hand, it is necessary to refer to the relevant Community rules, 

knowing that „the provisions of the Constitutive Treaties of the European Union, 
as well as other binding Community regulations, have priority over the contrary 
provisions of the national law, with the compliance with the provisions of the Act 
of Accession” (Article 148, paragraph 2 of the Romanian Constitution). 

We will not make ingression into the chronology of the community and 
international regulations in the matter, as there are many assessments and opin-
ions formulated in the Romanian and European doctrine. We will instead refer to 

 
6 Camelia Bogdan, Again about the active subject of the money laundering crime: remedies for 
neutralizing the effects of non-compliance with the acquis communautaire by the Constitutional 
Court of Romania, article available on the Internet at http://www.contributors.ro/administratie/din-
nou-despre-subiectul-activ-al-infrac%C8%9Biunii-de-spalare-a-banilor-remedii-pentru-neutraliza 
rea-efectelor-nerespectarii-acquis-ului-comunitar-de-catre-curtea-constitu%C8%9Bionala-a-ro 
maniei/, consulted on 1.10.2020. 
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the latest Community legislative act on the criminalization of money laundering, 
represented by Directive (EU) 2018/1673 of the European Parliament and of the 
Council of 23 October 2018 on combating money laundering by criminal law, 
starting with the principle that the last regulation, from a succession of regulations 
issued in a certain field, is presumed to be both the most current and the most in 
line with reality. 

However, we must consider that in the present case, the Directive is a 
legislative act which sets an objective to be achieved by all Member States. How-
ever, each of them has the freedom to decide on how to achieve the set goal7. 

For that purpose, even Article 1 of the Directive stipulates that "this Di-
rective establishes minimum rules concerning the definition of criminal offences 
and sanctions in the area of money laundering." 

According to Article 3, „Member States shall take the necessary 
measures to ensure that the following conduct, when committed intentionally, is 
punishable as a criminal offence: 

(a) the conversion or transfer of property, knowing that such property is 
derived from criminal activity, for the purpose of concealing or disguising the 
illicit origin of the property or of assisting any person who is involved in the 
commission of such an activity to evade the legal consequences of that person’s 
action; 

(b) the concealment or disguise of the true nature, source, location, dis-
position, movement, rights with respect to, or ownership of, property, knowing 
that such property is derived from criminal activity; 

(c) the acquisition, possession or use of property, knowing at the time of 
receipt, that such property was derived from criminal activity. [para 1] 

Member States may take the necessary measures to ensure that the con-
duct referred to in paragraph 1 is punishable as a criminal offence where the 
offender suspected or ought to have known that the property was derived from 
criminal activity”. [para. 2]. 

From the interpretation of the Article content, it results that the commu-
nity legislator included in the sphere of the perpetrators of the crimes provided at 
letter a) and b), both the perpetrator of the main crime and any other persons 
involved in the criminal activity, as defined in the directive. No reference is made 
to the author of the incriminated variant at letter c). 

Another condition for incriminating the listed deeds is that the perpetrator 
had suspected, or he had known that the property comes from a criminal activity; 
no other nuances were made, leaving to the national legislator the way to regulate 
the incriminating text. Equally, this perpetrator of money laundering could be 
either the perpetrator of the main crime or another person, provided that he is 
aware of the illicit origin of the goods. This condition is fulfilled juris et de jure 
when we speak of the same perpetrator for both crimes. 

 
7 https://europa.eu/european-union/eu-law/legal-acts_ro, consulted on 1.10.2020. 
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4. Regulation of "money laundering" in comparative law 
 
On the other hand, however, it is important to mention some doctrinal 

opinions and legislative provisions of some countries that regulate the crimes of 
money laundering at least differently from the decision of the Constitutional 
Court of Romania. 
 a) The Italian Criminal Code, at Article 648-ter, criminalizes the use of 
money, goods or benefits of illegal origin; according to this text of law, “the one 
who, apart from the cases of complicity in the crime and the cases provided by 
Article 648 and 648 bis, uses in economic or financial activities money, goods or 
other benefits derived from crimes, is punished with imprisonment from 4 to 12 
years and with a fine from 5,000 euros to 25,000 euros.” 
     Moreover, Article 648-ter.1, incriminates the act of money laundering 
by the real beneficiary; according to the respective text of the law, “the punish-
ment with imprisonment from 2 to 8 years and a fine from 5,000 euros to 25,000 
euros is applied to the one who, committing or participating in the commission 
of an intentional crime, uses, replaces, transfers, in economic, financial, entre-
preneurial or speculative activities, money, goods or other benefits arising from 
the commission of this crime, so as to concretely prevent the identification of their 
tortious origin”8. 

The Italian law holds that any person who uses money, goods or other 
benefits for economic or financial activities, arising from crimes committed in-
tentionally or who is directly related to these operations likely to prevent the iden-
tification of their criminal provenance, is criminally liable for money laundering9. 
       The purpose of the criminalization rule is to prevent that, once the crime 
proven, none other than the one who committed it or helped in committing it, 
through their activity, to profit from the same crime or to help the perpetrators of 
the crime to ensure a profit and thereby, in any way, to obstruct through the ac-
tivity of goods recycling or money laundering, the action of the judicial police 
aimed at discovering the perpetrators of the crime. 
      The incriminating text, therefore, enshrines a wide range of cases with 
regard to both the protection of heritage and the sound administration of justice 
and public order. 

It has been noted in Italian case law that in the matter of recycling, 
(money laundering) the principle of fungibility of money subsists, so there is no 
doubt that by depositing "dirty" money in the bank the substitution is automati-
cally achieved, the bank being obliged to return the money in the same amount 
of the money deposited (Case 24.11.1986, n13155). 

 
8 Text available on the internet at just.ro›DTI›italiancriminalcode2017_lectura 1_Edituracumodif, 
consulted on 1.10.2020. 
9 Luigi Delpino, Criminal Law, Special Part, XVI Edition, Edizioni Giuridiche Simone, Gruppo 
Editoriale, Esselibri Simone, 2008, p. 708 ff. 
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b) In the DACH region (Germany, Austria, Switzerland), the situation 
of criminalization money laundering is regulated in the light of two concepts - 
"Hehlerei" (concealment) and "Geldwäsche" (money laundering). 

In the German Criminal Code, in Article 261 is incriminated the act of 
money laundering - concealing the origin of the proceeds of crime. According to 
the mentioned text of the law, “Whoever hides an object derived from one of the 
unlawful acts referred to in sentence 2, conceals its origin, or obstructs or en-
dangers the investigation of its origin, its being found, its confiscation or its being 
secured incurs a penalty of imprisonment for a term of between three months and 
five years (paragraph 1). Whoever keeps an object indicated in subsection (1) in 
their custody or uses it for themselves or a third party if they were aware of the 
origin of the object at the time of obtaining possession of it incurs the same pen-
alty.”10 (para. 2). 

In German doctrine, money laundering is defined as the means by which 
the existence, illegal source or illegal use of income is concealed and this income 
is disguised so as to appear to come from a legal source.  

The money laundering process is divided into 3 steps: placement - the 
first step, the transformation (usually) of the money received following a criminal 
act from cash into scriptural currency; layering - the actual money laundering 
process, which can take place nationally or even internationally through multiple 
transfers in the financial system; integration - the last step through which the final 
product, apparently legal, is introduced into the money circulation11. 

According to Article 261 para. 9 German Criminal Code - Deutsches 
Strafgesetzbuch, a person cannot be convicted of money laundering if he has been 
convicted of a prius act. 

Following the introduction of the Law on Improving the Fight against 
Organized Crime in 1998, the possibility that the perpetrator of the previous act 
could also be chargeable for money laundering was introduced. 

German doctrine also refers to two types of money laundering: "echte" 
(authentic) and "unechte" (non-authentic). The non-authentic one, defined in Ar-
ticle 261, involves the circulation of dirty goods. 

At the same time, Article 257-259 mentions that the perpetrator of the 
preliminary deeds can be convicted also for the acts that take place after the com-
mission of the crime of money laundering, even if the perpetrator did not meet all 
the requisites to be considered he had committed them12. 

c) The Austrian Criminal Code, by Article 165 regulates the crime of 
money laundering - "geldwasche", consisting in "the act of the person who hides 
or conceals the origin of goods obtained from the commission of a crime, a crime 

 
10  Text available on the internet at http://codexpenal.just.ro/laws/Cod-Penal-Germania-RO.html, 
consulted on 1.10.2020. 
11 Gunther Artzt, Ulrich Weber, Strafrecht Besonderer Teil Lehrbuch, Verlag Ernst und Werner 
Gieseking Bielefeld, 2000, p. 686. 
12 Ibid, p. 703. 
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committed as an act against the applicable provisions of intellectual property law 
or a crime of smuggling or non-payment of import duties, in particular by making 
false statements in legal reports as to the origin or true nature of such goods, 
ownership or other rights therein, the right to dispose of them, their transfer or 
regarding the place where these goods are located shall be punished by imprison-
ment of up to 3 years (paragraph 1). 

„The same punishment is received by the person who consciously brings, 
keeps, invests, administers, changes the destination, capitalizes or transfers to 
third party goods that come from the commission by another person of one of the 
criminal acts provided in para. 1 (para. 2). 
      The same punishment is received by the person who knowingly brings, 
keeps, invests, administers, changes the destination, capitalizes or transfers to 
third party goods that are under the control of a criminal organization (Article 
278a) or a terrorist organization (Article 278b) in their name or on their behalf 
(para. 3)”13. 

In the Austrian doctrine, the concept of "Hehlerei" - concealment is reg-
ulated in Article 164 of the Criminal Code (Strafgesetzbuch), according to which, 
the deed of the person who supports the perpetrator of a criminal act against the 
patrimony after the commission of the deed by hiding or capitalizing an asset 
obtained after committing that criminal act is incriminated. By this term we un-
derstand the procurement, obtaining, purchase, sale or assistance offered for the 
sale of objects procured following the commission of a criminal act, such as theft. 

Article 165 of the Criminal Code, which therefore regulates money laun-
dering, comes as a supplement to Article 164 of the Criminal Code, so that con-
cealment has priority when both provisions may be appealed. In addition to Arti-
cle 164, Article 165 refers to goods of any kind, whether tangible or intangible. 
It also extends the object of the criminal act to any prior act, when it exceeds a 
certain gravity14. 

Starting with 2010, the main crime and concealment can be combined, 
because in certain situations the money laundering committed by the perpetrator 
of the main crime may be held guilty - "Eigengeldwäscherei", only if it meets the 
conditions of the first paragraph of Article 165- "Verschleierungstatbestand", ac-
cording to which the one who hides the dirty goods or their origin is guilty of 
money laundering, especially when he provides false information about the origin 
or the true way of procuring these goods15. 

According to para. 2 of Article 165, guilty of money laundering is also 
the one who takes over, deposits, invests, manages, transforms/converts, exploits 

 
13  Text available on the internet at just.ro›DTI›Readingcodes1›CPAG1-Penal Code Austria-RO-
AP, consulted on 1.10.2020. 
14  Fuchs Helmut, Reindl-Krauskopf Susanne, Strafrecht Besonderer Teil I, Fuchs Helmut, Reindl-
Krauskopf Susanne-6 Auflage, Verlag Osterreich, 2018, p. 262. 
15  Ibid, p. 267. 
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or transfers the property to a third party16. Therefore, money laundering can be 
committed by the one who hides the goods that come from his own criminal acts 
or the one who hides their origin.  

In conclusion, a person who is guilty of a previous act can, in the end, 
also be convicted of money laundering. 

d) According to Article 324-1 of the French Criminal Code, “Money 
laundering is facilitating by any means the false justification of the origin of the 
property or income of the perpetrator of a felony or misdemeanor which has 
brought him a direct or indirect benefit. 

Money laundering also comprises assistance in investing, concealing or 
converting the direct or indirect products of a felony or misdemeanor.17 " 

It has been noted in French doctrine that the crime of money laundering 
involves, in successive stages: 

- To penetrate the lawful financial circuit with the collected amounts (in-
vestment). 

- To cover the origin of the money, making them circulate in numerous 
financial operations (transformation or depositing). 

- To use the amounts obtained in lawful investments (integration)18. 
Consequently, in the light of the conclusions drawn from the above anal-

ysis, the objective side of the crimes in the mentioned criminal codes and the 
simple action of use (manifested by various forms of action such as use, invest-
ment, administration, placement, conversion, etc.) of money, property or other 
benefits arising from the prior offense are retained separately. 

 
5. Observations, conclusions and proposals de lege ferenda 
 
In this legislative, constitutional, doctrinal and jurisprudential context - 

internal and European, it is necessary to make some observations, conclusions 
and proposals of lege ferenda in connection with the incriminating text of Article 
49, para. (1) of Law no. 129/2019. 

I. The legislative variant from letter a) of this crime can be committed 
only with direct, qualified intention, considering that the purpose, seen as a result, 
is explicitly mentioned and is presented in 2 variants:  

a) the purpose of hiding or concealing the illicit origin of these goods,  
b) the purpose of helping the person who committed the crime from 

which the goods originate to evade the prosecution, trial or execution of the sen-
tence. 

Consequently, it follows that the subjective side of the money laundering 

 
16  Ibid, p. 268. 
17 Text available online at just.ro›DTI›Penalcodes-publishinghouse›CPFF9-PenalCodeFrance– 
RO, consulted on 1.10.2020. 
18 Patrice Gattegno, Droit Penal Special, 5th edition, Editions Dalloz, Paris, 2003, p. 303 ff.   
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crime, in this normative variant, contains as an essential requirement the condi-
tioning of the subjective element by the purpose pursued by the author. 

In the first variant, the explicit mention of the purpose - “hiding or con-
cealing the illicit origin of the goods” – pleat, as a result pursued by the author, 
over the material element of the legislative variant of the money laundering crime 
from letter b), respectively “hiding or concealing the true nature, origin, location, 
disposition, circulation or ownership of the goods or the property rights over 
them, knowing that the goods come from the commission of crimes”. 

In the second variant, the explicit mention of the purpose - "to help the 
person who committed the crime from which the goods originate to evade prose-
cution, trial or execution of the sentence" - is perfectly pleated, as a result pursued 
by  the perpetrator, over the material element of the crime of favoring the perpe-
trator, provided by Article 269 of the Criminal Code - "the aid given to the per-
petrator in order to prevent or hinder the investigation in a criminal case, to help 
him evade criminal liability or the execution of a sentence or of deprivation of 
liberty". 

Consequently, in the first alternative variant, the two crimes can be, in 
the case of the existence of the same perpetrator, in a real contest of etiological 
connection, characterized by the intent-purpose connection, respectively the deed 
from letter a) - “the exchange or transfer of goods, knowing that they come from 
the commission of crimes, in order to hide or conceal the illicit origin of the 
goods” (intent crime) is committed for the commission another deed, respectively 
the one from letter b) - "concealment or dissimulation of ... property" (offence for 
purpose).  

In the second alternative variant, the two crimes can be, in the similar 
situation of the same perpetrator, in a real contest of etiological connection, char-
acterized by committing the first crime to hide the second, respectively the deed 
from letter a) - "the exchange or transfer of goods, knowing that they come from 
the commission of crimes ... in order to help the person who committed the crime 
from which the goods originate to evade the prosecution, trial or execution of the 
sentence" is committed for the commission of another deed, namely that of fa-
voring (author’s note - implicitly helping) the perpetrator, provided by Article 
269 of the Criminal Code - "the aid given to the perpetrator in order to prevent 
or hinder the investigation in a criminal case, to help him evade criminal liability 
or the execution of a sentence or of deprivation of liberty"19. 

In such conditions, it may be about the identity of the perpetrator of the 
two offenses, characterized by a joint decision to commit the two concurrent 
crimes. However, the plurality of perpetrators in committing these crimes is not 
excluded either. 

II. The regulatory variant from Article 49, para. (1), letter c) of Law no. 
 

19 Iosif Fodor, Pluralitatea de infracțiuni [The plurality of crimes] in Vintilă Dongoroz and others, 
Explicații teoretice ale Codului Penal român [Theoretical explanations of the Romanian Criminal 
Code], General Part, vol. I, second edition, All Beck Publishing House, Bucharest, 2003, p. 237.   
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129/2019, however, involves several debates. 
First of all, we must start by defining the terms in the incriminating text. 

Thus, "to acquire", in the literal sense, means the action of obtaining something, 
of winning, of achieving, of obtaining something, of finding, of procuring some-
thing, of receiving, of acquiring20.  

Also, "to possess" means to have in possession, to master, to own some-
thing21. 

The term “possession” is enshrined in civil law and implies “the exercise 
in fact of the prerogatives of the property right over a good by the person who 
owns it and who behaves like an owner” (Article 916 Civil Code).  

In criminal law, both "holding" and "possession" mean a simple de facto 
possession. 

The terms "acquisition" and "possessing" are, by nature, in a relationship 
of natural complexity, with "possession" implying "acquisition" which is thus 
incorporated into the content of the term "possession". 

We agree with the reasoning of the judges of the Constitutional Court in 
Decision no. 418 of 19 June 2018, respectively that "the acquisition and posses-
sion of assets arising from crimes, by the active subject of the crimes in question, 
can not be dissociated from the predicate crimes and can not be analyzed as sep-
arate crimes." It is equally true that the achievement of the product of the main 
crime, correlatively implies gaining the respective product by acquisition and 
later, by possession. So, there is only one perpetrator, a single crime that gener-
ates a product that falls into the possession and custody of the perpetrator.  

However, the term "use" has other valences and implies, in our opinion, 
a dissociation from the material element of the main crime that generates the 
criminal product to be used in the correlative crime of money laundering. 

In the literal sense, "use" involves the action of using, disposing of, mak-
ing use of something22. 

In the field of civil law, "use" means an attribute of the right to property, 
with its two components, jus utendi (usus) and jus fruendi (fructus). 

Jus utendi (usus) implies the exercise by the holder of the property right 
of an effective ownership of the object in its materiality, directly and immediately 
by his own power and in his own interest or to consent to the ownership being 
exercised in his name and in his interest by another person. 

Jus fruendi (fructus) is the power given to the owner of the property right 
to value the work by exploiting it in his own interest, acquiring in property the 
harvest he can obtain from it23. 

It is true that in the case of the regulatory variant from letter c), the use is 

 
20 www.dexonline.ro, consulted on 1.10.2020. 
21 Ibid. 
22 Ibid. 
23 Gabriel Boroi, Liviu Stănciulescu, Drept civil. Curs selectiv pentru licență [Civil law. Selective 
course for university degree], Hamangiu Publishing House, Bucharest, 2006, pp. 174-175. 
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exercised by a holder who entered into possession/ownership of the respective 
good as a result of committing a prius crime. 

In our opinion, the use (via the two attributes - the use and the harvesting 
of fruits) of a good resulted from a prius crime goes far beyond the typicality of 
the latter crime (to which the acquisition and possession by the perpetrator of that 
crime was circumscribed) and implies a distinct subjective resolution of commit-
ting a new crime, either by a third person or by the perpetrator of the first crime, 
which would thus enter into real competition with the subsequent crime. 

Its the essence of the crime of money laundering that the perpetrator 
would be most often concerned with hiding, recycling products obtained through 
crime and only in more complex cases to use intermediate persons24. This concern 
can be materialized, as the case may be, at least in our opinion, through the regu-
latory modalities of the crime of money laundering, respectively 

- exchange or transfer of goods, 
- concealment or dissimulation of the nature ... of goods, 
- use of goods. 
All three of these criminal offenses, whether committed by the perpetra-

tor of the main crime or by other participants who have a common will with the 
perpetrator, involve at least the use of those assets, unless one of the first two 
ways to "camouflage" the previous crime. 

An eloquent example in this sense is the theft of a car by a person only 
for its use, in which case this act falls under the criminal law, being incriminated 
in Article 230 Criminal Code. It is not necessary to appropriate the respective 
good, being sufficient only the use of the good for the independent existence of 
this crime. 

Or we can hold the situation of an author of the crime of tax evasion who, 
with the money resulting from the evasion of taxes and fees to the state budget 
acquires various goods (right of use) or sets up a bank deposit where he benefits 
from interest (the right to use to acquire civil fruits). 

Both examples involve the use of those goods derived from crime, so a 
separate criminal resolution. It is true that just the simple use of a property derived 
from a crime is a more rudimentary mode of operation of the money laundering 
crime, but encountered in practice, unlike other modes of operation - exchange or 
transfer of goods or hiding or concealment of the nature ... of goods - which in-
dicates an increased degree of criminal perversity. For these reasons, for the three 
modes of action, appropriate legal treatment should have been granted, namely a 
more severe punishment for the first two modes of operation (indicating a spe-
cialization and a concern of the author to make it difficult for the authorities to 
identify and to try to hide-recycle the goods from the crime) as opposed to the 
third, dangerous to a lesser extent, given the simplicity of operation. 

For these reasons, we consider inadequate the regulation of the regulatory 
 

24 George Antoniu, "Editor's note" to the article published by Dorin Ciuncan, Aurelian Nicoliţă, op. 
cit., p. 108. 
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variant from letter c) in the variant “the acquisition, possession or use of goods 
by another person than the active subject of the crime from which the goods come, 
knowing that they come from the commission of crimes.” 

It would have been necessary in a more appropriate manner, an incrimi-
nation in two other normative variants, in addition to those from letter a) and b), 
respectively: 

- the use of goods, knowing that they come from committing crimes. 
- the acquisition or possession by a person other than the active subject 

of the crime from which the goods come, knowing that they come from the com-
mission of crimes. 

In such conditions, a differentiated legal treatment of the punishment ap-
plicable to these deeds was also required, in the sense that the variants from letters 
a), b) and that of “the use of goods, knowing that they come from the commission 
of crimes”, given that there is a single perpetrator of both the main crime and the 
subsequent crime of money laundering, should have been sanctioned with a more 
severe punishment, as opposed to the option of acquiring or possessing by another 
person, other than the active subject of the crime from which the goods originate, 
knowing that they come from committing crimes, where the perpetrator should 
have been subjected to a lighter penalty, appropriate only to the subsequent crime 
of money laundering. 

In view of the above-mentioned arguments, we cannot thus agree with 
the opinion of the judges of the Constitutional Court contained in Decision no. 
418/2018, according to which “the activity of using certain goods by the person 
who committed a deed sanctioned by the criminal law, in order to obtain these 
goods, is a rather natural activity, which does not imply, in itself, the existence of 
a new condemnable resolution. This is because, logically, as a rule, the lawful or 
illicit acquisition of goods is done for their use. Therefore, the mere use of the 
goods resulting from the commission of a crime by the active subject of the com-
mitted crime does not correspond de plano to the purpose intended by the legis-
lator when regulating money laundering crimes, that of concealing the origin of 
the goods obtained from crimes.” 

For the above reasons, the use of goods in the subsequent crime of money 
laundering is by no means a natural one in the same unique criminal resolution, 
as stated in the Romanian Constitutional Court decision, but involves a new sub-
jective attitude, which therefore implies a new crime. Even the use of the phrase 
"in view" is likely to highlight the fact that the main crime is committed for a 
specific purpose, which can be likely achieved within the constitutive framework 
of a separate offense. 

 In conclusion, precisely in order to be consistent with the criteria of 
clarity, precision and predictability that a normative act must meet, we considered 
that these observations should be highlighted, which come from the doctrine and 
case law of criminal law and will determine whether the decision in question of 
the Constitutional Court is likely to lead to settlement and clarification of the 
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given regulatory order or, on the contrary, it will be necessary to find remedies to 
remove the consequences of misinterpretation given by the constitutional legis-
lator, as we consider. 
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 Abstract 
 The evolution of information technology, information systems and has left its 
mark on all areas of social, economic, civil, military life, and the advantages of infor-
mation technology are absolutely obvious, it decisively influencing the progress of hu-
manity. Cybercrime includes, in addition to classic criminal acts (fraud, counterfeiting, 
prostitution, fraud) and acts specific to the cyber domain (software piracy, card theft or 
forgery of electronic payment instruments, network viruses, electronic terrorism, harass-
ment by e-mail, etc.). Terms such as: "computer related crimes", "cybercrime", "high-
tech crime" are used to describe offenses committed through or against computer systems 
and communications networks. Information technology offers special possibilities for 
breaking the law in any field that uses cyber systems (financial banking, road traffic, air 
traffic, national security, military, medical, educational, social). 
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1. Introductory considerations 
 
The evolution of information technology, information systems and has 

left its mark on all areas of social, economic, civil, military life, and the ad-
vantages of information technology are absolutely obvious, this decisively influ-
encing the progress of humanity. 

a. Cybercrime includes facts specific to the cyber domain (software pi-
racy, card theft or forgery of electronic payment instruments, network virus, elec-
tronic terrorism, harassment by e-mail, etc.). 

b. In the investigation of cybercrime, it must be taken into account that 
their perpetrators come from different backgrounds, have a training and intelli-
gence above the average of ordinary delinquents, as well as a special motivation. 
 

2. The phenomenon of cybercrime 
 
The phenomenon of cybercrime has the following characteristics2: 
a. Transfrontality. Illegal use of computer systems and communication 

 
1 Petruț Ciobanu – Faculty of Law, University of Bucharest, Romania, petrut.ciobanu@drept. 
unibuc.ro. 
2 Gh. I. Ioniță, Infracțiunile din sfera criminalității informatice, 3rd ed., Ed. Universul Juridic, Bu-
charest, 2018, p. 33. 
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networks goes beyond conventional state borders. 
b. Anonymity. The perpetrator or perpetrators remain unknown, they may 

be at considerable distances from him, so that their physical identification raises 
a number of problems for the judiciary. 

c. Credibility. This feature is crucial in the consumption of criminal acts, 
as potential victims do not take into account the dangers to which they are ex-
posed in a virtual environment or do not take minimum security measures to pro-
tect the information they transmit online. 

d. Simplicity. Committing computer crimes involves low costs, requiring 
a computer system (computer, laptop, smartphone) and minimal knowledge of 
operation. 
 

3. The perpetrator of computer crimes 
 

The investigation of a cybercrime necessarily refers to the mode of oper-
ation of the unauthorized accessor of a cyber system, so it is necessary to assess 
how to control a user's access to files, directories, ports or protocols to determine 
the degree security of the attacked system3. 
 

4. The main issues to be clarified in the investigation of cybercrimes 
 

a. Identifying the objects that were used or were intended to be used to 
commit the crime - "crime bodies", these material means of proof are means of 
committing the crime, whether they were used for this purpose or were to be used 
of the offender for committing the deed. 

b. Identifying the information obtained as a result of the crime, which is 
to be made unavailable, as well as any other documentation that is obtained ille-
gally. 

c. Identifying the hardware as the fruit/result of the crime, in order to 
carry out the computer search, as well as handing over the objects, documents or 
computer data - product of the crimes. 

d. Identifying the perpetrator and the circumstances that favored the com-
mission of the deed, so that it will be established the manner in which he had 
access to the secure information, starting from the possibility of unauthorized use 
of a computer. 
 

5. Material means of proof 
 
a. The electronic trace is a real imprint and represents one of the most 

important targets of the forensic investigation. 

 
3 A Trancă, D. C. Trancă, Infracțiunile informatice în Noul Cod Penal, Ed. Universul Juridic, Bu-
charest, 2014, p. 137. 
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b. The information as an instrument of the crime can include both tangi-
ble and virtual elements, and the documents containing information and financial 
instruments used in committing the deed, can be collected based on art.162 of the 
Criminal Procedure Code. 

c. Hardware is considered evidence in identifying a person who has com-
mitted a crime, as it contains material evidence. 

 
6. Carrying out criminal prosecution acts 
 
a. Computer search. The search warrant must target the computer itself 

and, in the alternative, the information it holds4. 
a.1. The description of the place to be searched-in the warrant specifies 

the location where a search must take place, the investigators will pick up the 
objects in that place. 

a.2. The description of the objects/equipment to be searched and picked 
up must be based on the storage method and capacity. 

b. Finding the flagrant crime. It is essential to show the same attention in 
the mode of action, as in the case of searches, for the preservation of electronic 
traces, of all data related to the crime committed. 
 

7. Peculiarities regarding the on-site investigation of computer 
crimes 

 
On-the-spot research, in the case of computer crimes, has, from a tactical 

point of view, many similarities with the search, picking up of objects or finding 
a flagrant crime. 

The research specifically covers the computer, monitor, keyboard, exter-
nal memory devices, floppy disks, disks, modems, printers, computer manuals, 
notebooks, diaries with names and e-mail addresses of the injured persons, pass-
words, web addresses, various tickets handwritten, any other note in connection 
with the deed5. 

Static phase: the state of affairs is ascertained, without intervening, in any 
form, on the device, which must not be switched on or off, if it works, and if there 
is a person at the computer, it is removed immediately. Everything is fixed by 
shooting and video recording, involving all the computing systems at the re-
searched location, including the data displayed on the monitor. The determination 
of the type of devices, of systems, each having its particularities, must be made 
by the specialist. 

 
4 G. Zlati, Percheziția sistemelor informatice și a mijloacelor de stocare a datelor informatice (II), 
„Caiete de drept penal” no. 4/2014, p.76. 
5 E. Stancu, P. Ciobanu, Criminalistică. Metodologia criminalistică, Ed. Universul Juridic, Bucha-
rest, 2018, p. 305. 
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The dynamic phase, the operations on the equipment itself are performed 
by the specialist, all the connections between the components are fixed, marked, 
the way of connecting to the computer system, if we are in this situation. 
 

8. Investigation activities 
 
a. Particularities regarding data records related to cyber activities. It is 

important to control the access of data during the research as the electronic rec-
ords are easily altered and destroyed. 

b. The status of encrypted files. Decrypting the file as an operation can 
only be successful when the right software is used. 

c. The lifting of the computers on the spot is done without altering the 
data, as self-destruction programs can be installed that could erase the electronic 
traces/samples. 

d. Transporting hardware and documents in order to search the system in 
the laboratory. Investigators will pick up all the components of a computer, and 
then the expert will determine which of them will be returned6. 

The assembly, transport and storage of the appliance is done in conditions 
of maximum safety, anti-shock packaging must be used, which does not contain 
microelements that can enter the appliance. 
 

9. Special methods of supervision or research, preservation of com-
puter data and teaching of computer data 

 
The criminal investigation bodies, in the situations provided by law, have 

the right to access an information system, as well as to intercept and record the 
communications carried out through the information systems, according to art. 
138 para. (1) letters a) and b) of the Criminal Procedure Code. 

By intercepting communications or any type of communication is meant 
the interception, access, monitoring, collection or recording of communications 
made by telephone, computer system or any other means of communication [art. 
138 para. (2)], and by access to a computer system means the entry into a com-
puter system or means of storing computer data either directly or remotely, 
through specialized programs or through a network, in order to identify evidence 
[art. 138 para. (3)]. 

According to art. 154 of the Criminal Procedure Code, if there is a rea-
sonable suspicion regarding the preparation or commission of a crime, for the 
purpose of gathering evidence or identifying the perpetrator, suspect or defend-
ant, the prosecutor supervising or conducting the criminal investigation may or-
der the immediate preservation of certain computer data. 

According to art. 170 para. (2) of the Criminal Procedure Code if there is 
 

6 Ibid., p. 304. 
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a reasonable suspicion of the preparation or commission of a crime and there are 
grounds for believing that an object or document may serve as evidence in the 
case in question, the prosecuting authority or the court may order their commu-
nication or lifting them. 
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 Abstract 
 Economic crime is a kind of crime which is primarily characterized by a diver-
sity of definitions and theoretical interpretations. The paper is methodologically based 
on a theoretical analysis of the relevant contemporary viewpoints in theory, while the 
normative method was principally applied in the research part, supplemented with the 
analytical and deductive methods. In the parts devoted to the results of work of judicial 
organs based on instituted and completed criminal proceedings for crimes against econ-
omy and crimes against official duty, a basic quantitative data analysis will be presented. 
The primary legislative source consulted in the research part is the Criminal Code. The 
reference period for which the official data of the Statistical Office of the Republic of 
Serbia is analysed is the three-year period from 2017 to 2019. The conclusion which 
followed after the analysis of the frequency of criminal acts in the field of economic crime 
in the work of judicial organs in Serbia is that an essential aspect of economic stability 
is an optimum number of incriminations, as well as efficient work, proper coordination, 
and a timely reaction of all the judicial organs in all phases of criminal proceedings for 
criminal acts the committing of which violates any aspect of business dealing, economic 
development, or economic-business relations in the broadest sense.  
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 1. Introduction  
 
 Economic crime is a kind of crime which is primarily characterized by a 
diversity of definitions and theoretical interpretations. There have been in domes-
tic and foreign theory and practice many attempts to define economic crime by 
one general definition, but the adoption of a single, general definition has never 
taken place. One of the reasons for the absence of uniformity in the theoretical 
definition of the notion of economic crime is a great phenomenological diversity, 
resulting from a diversity of culturological, economic and legal aspects in differ-
ent epochs, in the territory of different countries, and even continents.  
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 According to Cvetković et al, “economic crime is characterised by a re-
markable variability if its manifestations, which is quite logical, due to its de-
pendence on the new socio-economic and political relations, which inevitably 
create conditions for changes and the appearance of new manifestations”.3 
 In the beginning, economic crime was considered a kind of property-re-
lated crimes.4 However, with the passage of time economic crime was assigned a 
separate place in the nomenclature of the forms of crime, and started to be studied 
as a distinct, very significant sort of crime.   
 Globalization and the availability of modern technologies have with time 
led to an increase of the number of manifestations of economic crime, but also a 
modification in the content of the existing forms. On the other hand, the economic 
crime phenomenon has remained underestimated in comparison to certain forms 
of general crime and has not been sufficiently considered either by national or 
international instances.5 
 In view of the primary topic, at the beginning of the paper we shall dis-
cuss the conceptual definition and essential features of economic crime, as well 
as different theoretical viewpoints in this area. Then we shall turn our attention 
to the importance and scope of the criminal regulations of Serbia in the economic 
crime domain, while the research part of the paper will be concerned with the 
frequency of crimes in the sphere of economic crime in the work of judicial or-
gans in Serbia, in view of the criminal proceedings against adult culprits for 
crimes against economy and crimes against official duty.   
 The paper methodology has been based on a theoretical analysis of rele-
vant contemporary positions in theory, while the research part is primarily char-
acterized by a normative method, supplemented by the analytical method in the-
oretical content analysis, and a deductive methodological approach in the draw-
ing of conclusions. In the parts devoted to the results of the work of judicial or-
gans, based on the instituted and completed criminal proceedings for criminal 
acts against economy and crimes against official duty, a basic quantitative data 
analysis will also be provided.  
 The primary legislative source consulted in this section is the Criminal 
Code. The reference period analysed in this section is the three-year period from 
2017 to 2019. In terms of methodology, the analysis is based on the relevant data 
of the Statistical Office of the Republic of Serbia. 
 
 

 
3 Cvetković Dragan, Mićović Marija, Tomić Marta: Criminal Offences Against Economy in Serbia 
In Period 2006 – 2010. In: Dani Arčibalda Rajsa, Vol 1, University od Criminal Investigation and 
Police Studies, Belgrade, 2016, p. 493−502. 
4 Barzykina Galina: Global tendencies of economic crimes’ modification, “Economic Annals – 
XXI”, 2016, 157 (3-4(1)), 12-14, p. 12. 
5 Di Nicola Anrea, Scartezzini Alessandro: When Economic Crime becomes organized: the role of 
information technologies. A case study, „Current Issue in Criminal Justice“, 2000, 11 (3), 1-5, p. 1. 
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 2. Literature review 
 
 Generally speaking, in foreign literature there are three most common 
groups of definitions relating to three aspects of economic crime, including the 
causes and conditions for the commission of its manifestations, the motives and 
characteristics of the perpetrators, the methods, measures and activities involved 
in the process of discovery, clarification and argumentation. The first group of 
definitions define economic crime as crime which is legally sanctioned, in which 
the main motivation of the perpetrators is the acquisition of financial profits6, so 
that this kind of crime includes all the activities in which one or more persons 
aim to acquire financial gain in an illegal way, such as: abuse of power and au-
thority, illegal trade and illegal production, tax evasion, a misuse of computer 
technologies, etc. The second group of definitions focuses on illegal actions 
which enable the perpetrators to successfully acquire direct financial benefits7, so 
that the primary characteristic of this group of definitions is the fact that the vic-
tims of this kind of crime are significantly affected in terms of economy. Tipical 
victims are individuals, groups and organizations, and other groups which could 
be directly or indirectly affected by these acts (e.g., computer hacking, insider 
trading in stock-exchange transactions, etc.). The third group of definitions as-
sumes that the processes leading to criminal behaviour are the same ones which 
govern consumer behaviour in the market. This is supported by the position of 
economists who point out that individuals make the decision to commit a criminal 
act based on the same cost analysis which is used in daily commercial work: the 
decision to commit a criminal act is the result of a normal, rational calculation 
based on the estimation of economic profit acquired in a legitimate way and eco-
nomic profits acquired by committing the criminal acts.8 
 The understanding of the concept of economic crime is also quite varied 
in our country.  
 Thus, Srzentić defines economic crime as “criminal acts which the Crim-
inal Code recognizes as economic criminal acts”.9 
 Vladimir Bayer also provided a definition of an economic criminal act. 
According to that definition, which the author called sociological, “an economic 
criminal act is any criminal act committed to the detriment of public property 

 
6 Fagan Jeffrey, Freeman Richard B: Crime and work. In: Crime and justice: A review of research 
(ed. M. Tonry), vol. 25, University of Chicago Press, Chicago, 1999, pp. 113–178. 
7 Chamlin Mitchell B, Kennedy Mary Baldwin: The impact of the Wilson administration on 
economic crime rates, „Journal of Quantitive Criminology”, 1991, 7 (4), 357-372. 
8 Nikoloska Svetlana: Inter-Institutional Cooperation in the Process of Investigating Economic-
Financial Crime in the Republic of Macedonia, „Revija za kriminalistiko in kriminologijo“, 2014, 
65 (4), 361–372, p. 364. 
9 Srzentić Nikola: Problemi privrednih delikata, “Arhiv za pravne i društvene nauke”, 1954, 2 (3-
4), str. 143; cit. according to: Banović Božidar: Obezbeđenje dokaza u kriminalističkoj obradi kri-
vičnih dela privrednog kriminaliteta, Viša škola unutrašnjih poslova, Beograd-Zemun, 2002, p. 21. 
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while performing an economic activity, or acts committed with the aim of illegal 
personal enrichment to the detriment of public property, in particular by abusing 
one’s position assumed in economic life or administrative organization”.10 
 On the other hand, there is a small number of theorists who have taken 
economic crime to include only economic criminal acts. A significant majority 
has, besides criminal acts against economy, also classified into economic crime 
criminal acts against public property, as well as individual acts against official 
duty. This view is most fully theoretically formulated in the definition of eco-
nomic crime provided by Kobe. According to this author, in a narrow sense “an 
economic crime is an action, or behaviour (acting or omission to act), which oc-
curs as a socially dangerous, illegal attack against public property in the form of 
damage, destruction, threatening, unauthorized appropriation (and the like in the 
form of unjustified enrichment) by persons with special attributes (e.g., a respon-
sible person), who stands in a specific relation to public property assets. In a 
broader sense, “the concept of an economic criminal act also includes the acts 
used to attack the economic system, or an essential and important part of it (mon-
etary, foreign-exchange, customs, foreign trade, taxes, home trade, the exchange 
of commodities and services)”.11   
 Definitions of economic crime in the domestic theory of law have also 
changed their elements with the development of economic offences and misde-
meanours. The view generally accepted in theory is that economic offences and 
economic misdemeanours (in addition to criminal acts) unquestionably fall under 
economic crime, but that they should be more precisely classified and clearly 
distinguished between, when interpreting the concept and content of economic 
crime.  
 A contemporary definition provided by Banović defines economic crime 
as “a set of all wrongful behaviours (acting or omission to act) which arise in 
economic relations and in connection to those relations, by legal entities and nat-
ural persons alike, who as subjects in those relations possess the relevant powers 
over the property those relations are based upon, which wrongful behaviours 
cause direct damage to this property, or violate or threaten the economic rela-
tions”.12  

Taking into account all the changes in the socioeconomic relations of 
importance to defining the concept of economic crime, Bošković provides a con-
temporary conceptual definition of economic crime. According to his view, eco-
nomic crime includes “the forms of criminal behaviour and activities of natural 

 
10 Bayer Vladimir: Droit penal Special, Universite du Caire Faculte, de droit, Annee Universitaire, 
1962; cit. according to: Banović Božidar (2002), op. cit., p. 22. 
11 Kobe Petar: Krivična dela protiv privrede, “Jugoslovenska revija za kriminologiju i krivično 
pravo”, 1975, 10 (4), p. 600-601; cit. according to: Banović Božidar (2002), op. cit., p. 22. 
12 Banović Božidar (2002)., op. cit., p. 28; Matijević Mile, Marković Miloš: Kriminalistika, Faculty 
of Law for Commerce and Judiciary, Novi Sad, 2013, p. 391. 
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persons who have a certain position and powers in economic or commercial rela-
tions and in the field of performing official duties (economic and non-economic 
activities), which are directed against the country’s economic system, and which 
are used to obtain illegal benefits in the form of assets, or to cause damage to the 
assets they operate with, regardless of the forms of assets included, and which are 
as such recognized as criminal acts”.13 
 In the context of the essential characteristics, Đukić points out that eco-
nomic crime differs from classic crime “in the complexity and dynamicity of its 
manifestations, the motivational grounds of self-interest, the specialization of the 
perpetrators, or the predominance of professional orientation. The combination 
of personal inclinations – a propensity towards committing criminal acts and the 
objective circumstances which make that possible in any given conditions, is de-
cisive in this kind of delinquency”.14 
 In addition, “the complexity, diversity and dynamicity of economic crime 
imposes the need for a constant development and improvement of crime investi-
gation methods, while taking into account the potential of using achievements of 
natural, technical and social sciences, the application of which has particular im-
portance in providing material and personal evidence in the process of clarifica-
tion and argumentation of individual criminal acts in the field of economic 
crime”.15 
 As Nikoloska points out, “economic crime is a constant and very dy-
namic negative social phenomenon which can smoothly adapt to the socioeco-
nomic and political situation in a society. Economic crime has transformed its 
manifestations through history, but it has always been recognizable by its specific 
character, so that with regard to the perpetrators of criminal acts in this area, it 
has always been characterized by their position and power which results from a 
privileged status and/or function in socioeconomic and political structures”.16 
 The phenomenology of economic crime is characterized by particular dy-
namicity, and a corresponding complexity. The changed conditions in economic 
relations result in a change of existing manifestations, their modification, the 
emergence of totally new ones and the disappearance of some surpassed ones.17 
 It should be noted that the detection and further prosecution of criminal 
acts in the field of economic crime usually also requires specific professional 
knowledge and experience, principally of members of the crime investigation po-

 
13 Bošković Mićo: Privredni kriminalitet, Fakultet za poslovni menadžment, Bar, 2009, p. 17-18. 
14 Đukić Stanimir, Analiza krivičnih dela privrednog kriminaliteta u Srbiji i delikti korupcije u pri-
vredi, “Vojno delo”, 2016, 68 (5), 169-191, p. 173. 
15 Cvetković Dragan, Jovanović Zoran, Bešić, Davor: Privredni kriminalitet u Republici Srbiji u 
periodu od 2006. do 2015. godine, “Zbornik radova Pravnog fakulteta u Novom Sadu”, 2016, 50 
(2), 569-584, p. 573. 
16 Nikoloska Svetlana (2014)., op. cit., p. 361. 
17 Banović Božidar (2002)., op. cit., p. 32-33. 
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lice, but also other detection and prosecution authorities (inspections, prosecu-
tors’ offices and courts, …).  
 
 3. The importance and scope of Serbia’s criminal regulations in the 
economic crime domain 
 
 An adequate scope, continuity of development and compatibility with 
European Union standards with respect to criminal-law regulations on all kinds 
of torts which disrupt the economic processes and values in a country, signifi-
cantly influence, among other things, the stability of economy as a basic social 
activity, observed in a narrow sense, which includes the production and distribu-
tion of products.  
 In a broader sense, economy includes all kinds of activities and services 
which ensure the fulfilment of all human needs, so that, along with the constitu-
tional provisions and a series of lex specialis, status-related legal texts which reg-
ulate a number of commercial-law issues and relations, we have to emphasize the 
importance of criminal-law regulations, which cover both the preventative and 
the repressive effect of society in the field of protection of economy and economic 
relations. 
 Notwithstanding the different approaches to defining economic crime as 
a general concept, it is unquestionable that there is a significant number of man-
ifestations of economic crime, more and more complex in structure, with an ever-
growing frequency and ever more serious consequences.  
 In this context, Šikman and Domuzin point out that “the forms of crime 
in this area are known for their ability to adapt to the specific socioeconomic and 
political conditions, so that they undergo certain transformations, with new forms 
of crime arising as well. These criminal acts occur in different branches of econ-
omy, depending on the degree of dominance and development of the branch of 
economy in question”.18 
 While analysing the importance of criminal legislation in the economic 
crime domain, we can ask whether the substantial criminal-law regulations with 
economy and all its aspects as a primary protection object, may have a preventa-
tive effect on the potential commission of new criminal acts against economy, 
and thus constitute an important factor of overall economic stability.  
 Economic crime in Serbia is directly regulated by the Criminal Code19, 
the Code of Criminal Procedure20, the Law on the Responsibility of Legal Entities 

 
18 Šikman Mile, Domuzin Rade: Fenomenološka dimenzija privrednog kriminaliteta, “Bezbjed-
nost-Policija-Građani”, 2013, 9 (3-4), 1-20, p. 6-7. 
19 Criminal Law, "The Official Gazette of the Republic od Serbia", Nos. 85/2005, 88/2005 - corr., 
107/2005 - corr., 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016 and 35/2019. 
20 Code of Criminal Procedure, „The Official Gazette of the Republic od Serbia ", Nos. 72/2011, 
101/2011, 121/2012, 32/2013, 45/2013, 55/2014 and 35/2019. 
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for Criminal Acts21, the Law on Economic Offences22, the Law on Misdemean-
ours23, as well as a series of legal texts of a lex specialis nature, which regulate 
particular areas.  
 In the opinion of the largest number of theorists, economic crime includes 
criminal acts against economy and criminal acts against official duty. However, 
certain authors classify some other criminal acts within the scope of economic 
crime, stating that the largest number of criminal acts which belong in the eco-
nomic crime area fall within the group of criminal acts against economy, and 
criminal acts against official duty, and that economic crime, as a form of general 
crime, also includes certain criminal acts against legal communications, against 
the environment, against intellectual property, against the safety of computer 
data, against property, against human health, against rights based on employment, 
etc.  
 This unequivocally points to the fact that it is not possible to observe the 
manifestations of crime, viewed in the broadest possible sense, separately, solely 
as distinct instances, but that it is essential to bear in mind their interrelatedness, 
causal relations and their interdependence. In this way we can get a relatively 
adequate idea of the structure and scope of certain forms of criminal activities.  
 By following the leading attitudes in legal theory, in the research part of 
the paper we shall analyse the frequency of criminal acts against economy and 
those against official duty, in the work of judicial authorities in Serbia.  
 
 4. Methodology and data sources used 
 
 The frequency of economic crime in Serbia may be understood in an ad-
equate way by analysing the results of work of judicial authorities in Serbia in 
criminal procedures against adult perpetrators for criminal acts against economy, 
and criminal acts against official duty.  
 The subject of analysis in the research part of the paper is the analysis of 
the frequency of criminal acts against economy and against official duty in the 
work of judicial authorities in Serbia. 
 In terms of methodology, the paper is based on a theoretical analysis of 
the relevant contemporary views in theory, while in the research part we primarily 
applied the normative method, supplemented by using the analytic method in the-
oretical content analysis, and a deductive methodological approach in drawing 

 
21 Law on the Responsibility of Legal Entities for Criminal Acts, "The Official Gazette of the Re-
public od Serbia", No. 97/2008.   
22 Law on Economic Offences, "Službeni list SFRJ", Nos. 4/77, 36/77 - corr., 14/85, 10/86 
(consolidated text), 74/87, 57/89 and 3/90 and "Sl. list SRJ", Nos. 27/92, 16/93, 31/93, 41/93, 50/93, 
24/94, 28/96 i 64/2001 and "Sl. glasnik RS", No. 101/2005 – other law. 
23 Law on Misdemeanours, "The Official Gazette of the Republic od Serbia", Nos. 65/2013, 
13/2016, 98/2016 – decision of the Constitutional Court, 91/2019 and 91/2019 – other law.  
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the conclusions. In the parts devoted to the results of work of the judicial author-
ities, relating to instituted and concluded criminal procedures for criminal acts 
against economy, and criminal acts against official duty, a basic quantitative data 
analysis shall also be presented.  
 The research is based on the official statistical data of the Statistical Of-
fice of the Republic of Serbia.  
 The primary legislative source consulted in this chapter is the Criminal 
Code. 
 The reference period analysed in this paper is the period from 2017 to 
2019. 
 
 5. Research results and discussion 
 
 The analysis of results of work of the judicial authorities of Serbia in 
criminal procedures against adult perpetrators for criminal acts against economy, 
and criminal acts against official duty, includes the number of adult persons re-
ported, the number of adult persons charged, and the number of reached guilty 
verdicts for criminal acts under section XXII and section XXXIII of the Criminal 
Code, in the period from 2017 to 2019, with a comparative review relating to the 
total number of adults reported, adult persons charged, and the total number of 
reached guilty verdicts for criminal acts in the Republic of Serbia territory.  
 In Table 1 we present the number of filed criminal charges against adults, 
by criminal acts, for the period 2017-2019.  
  

Table 1. The number of filed criminal charges against adults, by criminal acts, for the 
period 2017-2019 

Criminal acts 2017 2018 2019 
No. % No. % No. % 

Total 
 

90348 100 92874 100 92797 100 

Against econ-
omy 

2939 3.3 2767 3 2461 2.7 

Against offi-
cial duty 

2612 2.9 1815 2 1429 1.5 

Source: The announcement of the Statistical Office of the Republic of Serbia: The Statis-
tics of the Judiciary, 2020, 70 (202), p. 1. 
 
 The aim of analysing the table data is to determine the frequency of crim-
inal acts against economy, and criminal acts against official duty in relation to the 
total incidence of crime.  
 It is evident that the dynamics of filing criminal charges against adults 
for criminal acts against economy is gradually falling. In terms of percentages, in 
the field of filed criminal charges, compared to crime in total, criminal acts 
against economy do not display a significant incidence (2017 – 3.3%, 2018 - 3%, 
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2019 – 2.7%). 
 With criminal acts against official duty the number of adults reported in 
2019 is lower by almost a half compared to 2017, which indicates a significant 
decline in the number of filed criminal charges for the analysed three-year period 
compared to crime in total. In terms of percentages, in the field of filed criminal 
charges, compared to crime in total, criminal acts against official duty do not 
display a significant incidence either (2017 – 2.9%, 2018 - 2%, 2019 – 1.5%). 
 In the following table we have presented the number of charged adults, 
by criminal acts, for the period 2017-2019.  
 
 Table 2. Adults charged, by criminal act, for the period 2017-2019 

Criminal acts 2017 2018 2019 
No. % No. % No. % 

Total 
 

37752 100 35146 100 32360 100 

Against econ-
omy 

2015 5.3 1683 4.8 1345 4.2 

Against offi-
cial duty 

800 2.1 779 2.2 582 1.8 

Source: The announcement of the Statistical Office of the Republic of Serbia: The Statis-
tics of the Judiciary, 2020, 70 (202), p. 2. 
 
 The aim of analysing the table data is to determine the frequency of 
charges for criminal acts against economy and criminal acts against official duty 
in relation to the total incidence of charges for crime.  
 It is evident that the dynamics of indicting adults for criminal acts against 
economy has been falling, so that there were 1345 indictments against adults in 
2019, while in 2017 there were 2015 indictments. In terms of percentages, in the 
field of indictments, compared to crime in total, criminal acts against economy 
do not display a significant incidence (2017 – 5.3%, 2018 – 4.8%, 2019 – 4.2%). 
 The number of charges with criminal acts against official duty has also 
dropped with time (800 adults were charged in 2017, while in 2019 there were 
582 adults charged with those crimes). In terms of percentages, with respect to 
the number of charges of adults, compared to crime in total, criminal acts against 
official duty do not display a significant incidence either (2017 – 2.1%, 2018 – 
2.2%, 2019 – 1.8%). 
 The last table will show the number of adults convicted, by criminal acts, 
for the period 2017-2019.  
  
 Table 3. Adults convicted, by criminal act, for the period 2017-2019 

Crime acts 2017 2018 2019 
No. % No. % No. % 

Total 
 

31759 100 29750 100 28112 100 
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Against econ-
omy 

1448 4.6 1144 3.8 1008 3.6 

Against offi-
cial duty 

490 1.5 466 1.6 423 1.5 

Source: The announcement of the Statistical Office of the Republic of Serbia: The Statis-
tics of the Judiciary, 2020, 70 (202), p. 2. 
 
 The aim of analysing the table data is to determine the frequency of guilty 
verdicts for criminal acts against economy and criminal acts against official duty 
in relation to the total incidence of guilty verdicts for crime. 

It is evident that the dynamics of reaching guilty verdicts against adults 
for criminal acts against economy has been falling gradually, so that 1448 guilty 
verdicts were reached in 2017, while in 2019 there were 1008 guilty verdicts. In 
terms of percentages, as was the case with criminal reports and indictments, in 
the field of reached guilty verdicts, compared to crime in total, criminal acts 
against economy do not display a significant incidence (2017 – 4.6%, 2018 – 
3.8%, 2019 – 3.6%). 

The number of guilty verdicts for criminal acts against official duty in 
the observed three-year period does not reflect any significant oscillations. In 
terms of percentages, with respect to the number of guilty verdicts for adults, 
compared to crime in total, criminal acts against official duty, as in the case of 
criminal charges and indictments, do not display a significant incidence either 
(2017 – 1.5%, 2018 – 1.6%, 2019 – 1.5%). 
 
 6. Conclusion 
 
 The consequences of all the individual criminal acts may have a very 
strong influence on certain aspects of economic relations. Every criminal act has 
its specific object of action, while the passive subject in the case of commission 
of any one of the abovementioned criminal acts is actually the state – the Republic 
of Serbia and all its citizens.  
 The substantial criminal regulations make a very significant difference in 
the field of economic stability. The more assets are protected from individual 
criminal acts, the lower the possibility is of their violation.  
 If we analyse the practices of judicial authorities in Serbia with respect 
to the number of filed criminal charges, indictments, and the reached guilty ver-
dicts for all criminal acts, we can see that we are dealing with thousands of com-
mitted wrongful acts aimed against economy and official duty, which were de-
tected and prosecuted.  
 The question which certainly draws considerable, and quite justified at-
tention, is the question regarding the number of undetected acts which qualify as 
criminal acts, which affect the whole country’s economy, and which, for specific 
reasons, have not been detected and prosecuted.  
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 If we compare the number of filed criminal charges against adults, and 
the number of indicted and sentenced adults by criminal acts to the total values 
for each category observed in the observed three-year period in the Republic of 
Serbia territory, we cannot help noting the fact that the percentual share of the 
number of filed criminal charges against adults, the number of indicted and sen-
tenced adults in the total values is very modest. This can certainly, among other 
things, point to the conspicuous occurrence of the so-called “dark number” in the 
field of crime detection and instituting criminal proceedings for criminal acts in 
the field of economic crime. The aforesaid surely does not reduce the need for 
continued innovations to criminal-law regulations with the aim of, among other 
things, more efficient work of the judicial organs, which may in the long run re-
sult in the reduction of the “dark number” in the economic crime domain.   
 The aforesaid leads to the conclusion that an important aspect of eco-
nomic stability is, both in the numbers and structure, an optimal number of in-
criminations (harmonised with the European Union standards), and the efficient 
work, proper coordination, and timely response of all judicial organs, in all the 
phases of a criminal procedure for criminal acts against economy, criminal acts 
against official duty, and other criminal acts the commission of which violates 
any aspect of economic activities, economic development, and economic-com-
mercial relations in the broadest sense.  
 A country which cultivates and improves its criminal regulations and a 
good judicial apparatus is a state which efficiently controls the most serious crim-
inal acts, which directly affects its stability and prosperity, as well as the prosper-
ity and the economic-social, and any other kind of safety of all its citizens. 
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Abstract 
The article debates the capacity of the shareholders of a liquidated company to 

succeed that company in the civil side of the criminal case. Such an aspect is of an upmost 
importance since settling the civil claim and granting satisfaction to the prejudiced party 
constitutes one of the goals of the criminal procedure. The article analyses the conse-
quences of terminating the prejudiced legal entity prior to the ruling in a criminal case 
form both a criminal procedure perspective and a commercial law one and argues that a 
fair solution can only be obtained if the right party is compensated for the suffered prej-
udice.  
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1. Introduction  
 

The just resolution of the criminal procedural rapport involves the settle-
ment of both the material criminal law conflict that arises out of committing a 
crime and of the civil law conflict regarding the civil claims of the persons injured 
by those crimes.  

As it has been shown in the doctrine, unlike the material law conflict that 
arises from committing a crime, the criminal procedural conflict arises from 
bringing the material rapport before the judicial bodies. However, in criminal 
proceedings a civil procedural conflict may arise alongside the criminal one, in 
relation to the civil claims of the injured person and it usually has the same sub-
jects as the criminal procedural conflict2. 

In analyzing the judicial conflict brought before the court, the doctrine 
most often focuses on the material criminal law rapport. However, we believe 
that a particularly important component in achieving the objectives of the crimi-
nal trial is the settlement of the civil case because most of the times ensuring the 
satisfaction of the injured person by repairing the damage caused by crime is both 
a desideratum and an imperative to the prerogative of holding the perpetrator ac-
countable. 

The transition from private to state justice3 was determined by the need 
 

1 Bogdan Bodea - Facultaty of Law, University of Oradea, Romania, avocatbodea@yahoo.com. 
2 Gh. Mateuț, Procedură penală. Partea generală, Ed. Universul Juridic, Bucharest, 2019, p. 34.  
3 For subsequent details on the 2 concepts see I. Țuțuianu, I. Dorin, Justiția statală și justiția privată. 
Studiu comparativ, „Acta Universitatis George Bacovia. Juridica”, Vol 4. Issue 2/2015, available 
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to establish limits in order to humanize private revenge and the fair weighing of 
sanctions4. But it did not have the effect of limiting the conflict to that of a sub-
stantive criminal law one. On the contrary, liability involves today both sanction-
ing the non-compliant conduct and the restoration of the previous situation, as far 
as possible, by repairing the damage. In other words, by breaching the substantial 
criminal law norm (a) concrete conflict of substantial criminal law arises between 
the state and the offender as well as a possible accessory civil law conflict be-
tween the victim and the offender; (out of this breach) derives the punitive claim 
or the right to punish that the state enjoys and the victim’s right to compensation5. 

The exercise of the civil action in criminal proceedings is in this context 
the most important method through which victims can compel the defendant to 
compensate them for the damages produced, and the advantage of such a proce-
dure consists of the ability to use all of evidence gathered by the judiciary, as 
opposed to the separate exercise of a civil action before civil courts, which is 
governed by the principle of availability6. 

Judicial action in criminal proceedings has been defined as the legal way 
in which the conflict arising from perpetrating a crime is brought before the judi-
cial bodies in order to engage the criminal and civil liability of the guilty person, 
and to apply state coercion both in respect to punishment and to repairing dam-
ages caused by the offense, where such an obligation arises7. 

Judicial action represents a legal empowerment that justifies bringing the 
conflict before the judicial body and imposes on them to exercise their law-estab-
lished prerogatives8. 

If the bearer of the criminal action is undoubtedly the state, the bearer of 
the civil action may be the injured person, his successors or the District Attorney, 
when the injured person is deprived of capacity or has a limited capacity and the 
legal representative has not issued any claims on its behalf. 

The notion of successors used in the provisions of art. 19 of the Criminal 
Procedure Code (Crim. Proc. Code) will be subject to analysis of this study, as 
such a necessity resulted from a recent case. 
 
 
 

 
on http://www.ugb.ro/Juridica/Issue8RO/2.Justitia_statalasijustitiaprivata.IonTutuianu.RO.pdf, 
accessed on 28.10.2020. 
4 V. Hanga, Drept privat roman, Didactic and Pedagogical Publishing House, Bucharest, 1977, p. 
109. 
5 Tr. Pop, Drept procesual penal. Partea generală, vol. II, Ed. Universul Juridic, Bucharest, 2019, 
p. 420. 
6 I. Borlan, Considerații privind constituirea ca parte civilă în procesul penal, „Revista Penalmente 
Relevant”, no. 1/2016, p. 91, available at http://www.revista.penalmente.ro/wp-content/uploads/ 
2016/01/Ionut-Borlan-constituirea-ca-parte-civila-nr.-1-2016.pdf, accessed on 28.10.2020. 
7 Gh. Mateuț, op.cit., p. 116. 
8 Ibid. 
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 2. A brief perspective on the notion of civil party in criminal proceed-
ings 

 
In analyzing the criminal procedural conflict, the doctrine qualifies the 

procedural subjects as active, those who can exercise the action or passive, those 
against whom the action is exercised. The quality of active subject form a proce-
dural view confuses itself with that of bearer of the action, therefore in the crim-
inal side there can be only one active subject, namely the state while in the civil 
side there may be the following active subjects: the victim that can stand as an 
injured person or civil party in the criminal proceedings, when the civil action is 
exercised together with the criminal action; the successors of the victim or the 
prosecutor in cases of ex-officio exercise of civil action when the victims have 
either no competence at all or they have a limited competence, the latter being 
able to exercise civil action through their legal representative too9. 

In respect to the civil claim the capacity of active subject is exercised 
through formulating a request to be entered as the civil party in the criminal pro-
ceedings. This request represents the means through which the victim of a crime, 
either a natural person or a company or its successors, starts the civil action in the 
criminal case acquiring the quality of civil party10. 

The fact that either natural persons or companies directly injured by the 
perpetration of the offence or that have suffered a prejudice as a consequence of 
the perpetration of the offence can claim the quality of civil party is undeniable. 
Such persons qualify as victims if the crime was directed against them and they 
suffered a prejudice as a result of that crime and as injured parties if they suffered 
the damage but were not the persons against which the crime was directed11. 
 But these are not the only person that can exert the civil claim in respect 
to article 19 of the Crim. Proc. Code. The doctrine shows that the successors of 
the victim and persons who legally or conventionally subrogate themselves to the 
victim can also exert the civil claim in the criminal case12. Although the text refers 
exclusively to successors, it is completed by provisions of article 24 of the Crim. 
Proc. Code that further defines the sphere of such successors through notions such 
as heirs, successors to the rights or liquidators. 
 Our traditional doctrine although argued that companies could stand as 
civil parts13 explained the notion of successors exclusively in respect to heirs of 
a natural person recognizing them the right to address the civil claim if that was 
not prior exercised (translatio activa) or to continue such a claim brought by their 

 
9 N. Volonciu (coord.) Noul Cod de Procedura Penala comentat, Ed. Hamangiu, Bucharest, 2014, 
p. 190; Gh. Mateuț, op. cit., p. 119. 
10 I. Borlan, op.cit., p. 93. 
11 Tr. Pop, op.cit., vol. II, p. 492. 
12 N. Volonciu (coord.), op.cit., p. 190. 
13 Tr. Pop, op.cit., vol. II, p. 493. 
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ancestors as heirs (jure hereditas)14. 
A part of the modern doctrine, remaining faithful to the traditional views 

makes no reference to the situation of the successors of a company15 whilst the 
other part, expanding on the current legal framework, talks about the notions of 
successors stating that it consists of heirs of a natural person successors in rights 
in case of reorganization or liquidators in case of disavowing or liquidation of 
the company16. 

We feel the need for some supplementary explanations. On one hand, the 
notion of successors in rights does not define exclusively the successors that re-
sult subsequent to reorganization procedure of the company but must also take 
into consideration the situation of terminating that company. Distinctly, the suc-
cessors of the terminated company which is deleted out of the trade registry can-
not be the liquidator as we will argue next. 

Accuracy in identifying the successors is of an upmost importance as the 
right to enter a civil claim is a relative one and it must be exercised within the 
provisions of the law. Although the improper exercise does not imply losing the 
subjective right, it leads to the impossibility of exercising the civil action in the 
criminal case, and as a consequence to the need to address the civil courts17. 
 

3. The situation of the terminated company 
 

In our analysis in order to expose through examples the arguments that 
we are going to present we will start from a situation that we encountered in prac-
tice, in which the defendant stood trial for committing the offences of embezzle-
ment and misusing the goods or the trust of the company. The facts as individu-
alized by the accusation regarded the selling of company’s assets in a prejudicial 
manner by inserting in the selling documents smaller prices and perceiving in his 
own benefit the difference in price. 

The problem under scrutiny was generated by the fact that the company 
which was prejudiced and also controlled by the defendant (the passive subject 
of the crimes for which the defendant was held accountable) was terminated by 
the defendant before the trial was brought in front of the courts, this being the 
reason for which there was a need to establish the persons which were entitled to 
compensation in relation to the damages suffered as a result of the crime. 

In this case, in respect to the accusation brought against the defendant, 
the company had the quality of a victim as prescribed by article 79 of the Crim. 

 
14 Ibid, p.3 43. Similarly, G. Theodoru, Tratat de drept proceual penal, Ed. Hamangiu, Bucharest, 
2007, p. 161. 
15 I. Borlan, op.cit., p. 95. 
16 Gh. Mateuț, op. cit., p. 176. Similarly, see A. Zarafiu, Procedură Penală. Partea Generală. Par-
tea Specială, Ed. C.H. Bech, Bucharest, 2015.  
17 I. Borlan, op.cit., p. 95. 
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Proc. Code in correlation to the quality of the passive subject of crimes and there-
fore the identification of the successors was necessary. 

We argue that in this situation the former shareholders will have the ca-
pacity of succeeding the company in respect to the notion of successors used by 
the criminal procedural provisions and under article 84 paragraph 2 of the Crim. 
Proc. Code; they will have the capacity to exercise the civil action within the 
criminal trial.  

On one hand in relation to procedural rights we think it is necessary to 
make a short presentation in respect to the rules of procedure regarding the ca-
pacity of the victim. The objective capacity (legitimatio ad causam) to stand as 
an injured party, a subject of the civil side of the criminal procedural case, coin-
cides with the notion of capacity as used in the civil law18. This capacity is rec-
ognized in general to any natural or judicial person and presents the ability to be 
the bearer of values protected under the criminal law. 
 Objective capacity is a necessary premise for pursuing civil claims 
through civil action in criminal proceedings, but it is not sufficient. There is also 
a need to have subjective capacity (legitimatio ad processum) defined as the ca-
pacity of the injured party to exercise a civil action and to be able to stand in 
court19. In other words, an injured party has subjective capacity if it has compe-
tence. 

We appreciate that in respect to provisions of art. 20 Crim. Proc. Code 
termination of the legal entity ends its ability to be the bearer of procedural rights 
and obligations, which is why we will argue that such ability lays subsequently 
with the former shareholders as they can exercise a civil action, in their own 
name, in criminal proceedings. 

They have the abstract ability to acquire rights and obligations and they 
enjoy the right to exercise the civil action in criminal proceedings as a result of 
interpreting the provisions of art. 260, paragraph 12 of Law no. 31/199020 accord-
ing to which any goods remaining in the patrimony of the company deregistered 
from the Trade Registry belong to the shareholders, who in turn are responsible 
for covering any debt creditors might have, to the extent of the value of those 
goods, in accordance to provisions of the Civil Procedure Code. 

In the same sense but related to the way in which a legal person can be 
deregistered as a result of the bankruptcy procedure, according to art. 133 of Law 
no. 85/200621 if the claims were fully covered by the distributions made, the syn-
dic judge will pronounce a sentence of closing the bankruptcy procedure and de-
leting the debtor from the register in which he is registered even before the debt-
or's assets have been liquidated in full, if all the associates of the legal entity or 

 
18 Tr. Pop, op.cit., p. 340. 
19 Ibid, p. 341. 
20 Republished in Official Monitor of Romania no. 1066 of 17 November 2004. 
21 Published in Official Monitor of Romania no. 359 din 21 April 2006. 
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the natural person, as the case may be, request this within 30 days from the noti-
fication of the liquidator made to the special administrator. The assets become the 
individual property of the associates/shareholders, corresponding to the shares 
in the capital and in all other cases; the procedure is closed only after the complete 
liquidation of the asset, any residual amounts being deposited in an account at the 
disposal of partners or natural persons. 

These persons capacity of being qualified as a successor can be further 
argued through the provisions of art. 176, letters b) and c) of the new insolvency 
law, respectively Law no. 85/201422, according to which any residual amounts of 
the last distribution will be deposited in an account at the disposal of the partners 
(shareholders) or natural person, as the case may be, and if after covering all re-
ceivables, closing the procedure and deleting the debtor from the registers in 
which he was registered, assets were identified in the patrimony that were not 
known during the insolvency procedure, they will enter by law in the patrimony 
of the associates (shareholders). 

Thus, according to the law that represents the legal framework that regu-
lates the activity of companies, as well as according to the special laws that reg-
ulate the bankruptcy procedure, shareholders have the ability to include in their 
patrimony, as individuals, the assets that remain after the termination and dereg-
istration of the legal entity. 

Although the law does not define the category of shareholders as succes-
sors of the legal entity, the recognition of these rights in correspondence to some 
rights they had within the legal person must be interpreted in a way that the law 
can be applied, in a manner in which the rights are effective and not in the sense 
of excluding these persons as successors. 

Furthermore, in reference to an additional argument presented by the 
Court, according to the particularities that define a criminal act, the deed has the 
ability to constitute at the same time an act of a criminal nature and an act of civil 
misconduct. Therefore, in accordance with the sanctions that can be applied to 
convicted persons after being found guilty of committing crimes, the legislator 
expressly regulated the obligation for the judicial bodies to confiscate any bene-
fits of crime, on the grounds that no benefit resulting from the crime can remain 
in the property of the person guilty of committing the crime. 

However, if the interpretation were that the shareholders of a deregistered 
company do not have the possibility to be reimbursed for the damaged suffered 
as a result of the crime, we would be faced with the hypothesis, otherwise man-
datory, for the state to be the beneficiary of the compensation through confisca-
tion23. 

Such a hypothesis was not assessed by the court as being in the interest 
of the litigant who is diligent and understands to exercise his rights under the law, 

 
22 Published in Official Monitor of Romania no. 466 din 25 June 2014. 
23 Bihor County Court, Decision no. 44 of 24 March 2020, unpublished. 
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especially given that, beyond the meaning of the notion of "successor", the law 
itself establishes the way to act. 

Consequently, in the broader sense of the notion of successor of the in-
jured person, we will also include the former shareholders of a deregistered com-
pany, when the damage is established and subsists, even if the legal person was 
terminated, and regardless of the way this has been done. 

 
4. The issue of universal transmission 
 
A critical argument expressed against this opinion was that the criminal 

law formally considers the successors as being the persons that continue their 
predecessor, a fact which the shareholders of a company cannot claim due to the 
fact that there is no universal transfer of assets, but only of individually deter-
mined goods, as specified in art. 260 of Law no. 31/1990. 

Such an argument is inaccurate. Identifying universal transmission of 
goods is not the way to determine the existence of a successor under criminal 
proceedings, not even if we refer to the situation of a natural person. For instance, 
if the victim of a robbery dies during the criminal proceedings, the legatee of that 
particular object (or of a certain universality that includes that that object) is the 
only one entitled to compensation. This aspect is all the more obvious when the 
prejudice is repaired through the restitution of the object. 

Consequently, even in this case, the universal transfer of goods does not 
operate, the legatee cannot invoke such a transfer and yet we believe that this 
example is indisputable even for the critics of our arguments and that this legatee 
will be considered heir and therefore bearer of civil action. 

The criminal law does not refer to the notion of successor as used in the 
civil matter of successions. The notion of successor as it is used by the Code of 
Criminal Procedure is a notion that should not be interpreted neither truncated, 
by eliminating the phrase "in rights" normatively added to the notion under anal-
ysis, nor restrictively in terms of content. 

But furthermore, we appreciate that in fact a transmission of the univer-
sality of the patrimony of the legal person operates24. This is because on one hand, 
the text refers to the totality of the goods of the company, even if it does not 
expressly use this phrase. From the interpretation of this text, it necessarily fol-

 
24 The object of this transfer will consist of patrimonial rights as in the case of natural persons, in 
relation to which, as shown by the doctrine the object of the succession is formed only the patrimo-
nial rights and obligations and not by non-patrimonial (personal) rights, which are closely related 
to the person and which expire at the time of the death of the person that is inherited. G. Boroi, L. 
Stănciulescu, Instituții de drept civil în reglementarea noului cod civil, Ed. Hamangiu, Bucharest, 
2012., p. 640. However, we will not be able to discuss the transfer of patrimonial obligations due 
to the fact that by hypothesis they were already liquidated, only the net worth of the asets is divided 
between the associates as a result of deducting the debts.   
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lows that the only persons able to acquire the assets remaining from the deregis-
tered company are its associates25. The notion of patrimony has not been legally 
defined, but it consists of all present and future goods26. 

On the other hand, the patrimony is inextricably attached to a person, be 
it a natural or legal person, and the survival of the patrimony subsequent the dis-
solution of a legal person is unconceivable, because a patrimony cannot subsist 
without a holder. Consequently, these goods will be transmitted to the associates 
in their entirety, as a whole (universality) and the opposite situation in which a 
part of the goods will not be transmitted to them or will be transmitted to a third 
party cannot be conceived. Even if the legal text refers to goods, no such goods 
will remain in the patrimony of the company, and therefore we can affirm that 
the universality of the goods is transmitted, even if viewed individually. In turn, 
these associates will become the bearers of the civil action and will be able to 
exercise it in the criminal proceedings as successors in rights. 

Moreover, the doctrine has shown that the successors in rights of the re-
organized, abolished or dissolved legal person become the main subjects in the 
civil side of the criminal case and are considered parties by succession. They have 
the same prerogatives and procedural powers as the deceased/abolished party, but 
they take the procedure as it was at the time of their introduction27. 

 
5. Acquiring the status of successor in rights 
 
An issue that can also be subject to analysis is the moment in which 

shareholders acquire this capacity in relation to substantive law. In the above-
mentioned case, it was argued by the defendant that the court should take into 
consideration the list of shareholders from the moment the crime was committed. 

Such optics is wrong. Obviously, retains its status of being a victim as 
long as its objective capacity (legitimatio ad causam) subsists. Consequently, the 
issue regarding the transfer of this status will be related to the moment of disso-
lution and it will target shareholders that were part of the company at the time of 
deregistration, because only as an effect of this operation is the liquidation of the 
company is effective. The damage done and the correlative right to reparation 
belongs to the terminated company until the moment of effective deregistration. 
Only this moment constitutes the triggering act of the transmission of the goods 
in the patrimony of the shareholders, an act that legitimizes the quality of the 
latter. 

 
25 See also the division of the net active between the associates, in S. Cărpenaru, Tratat de drept 
comercial român, Ed. Universul Juridic, Bucharest, 2012, p. 283-284. 
26 L. Pop, L. M. Harosa, Drept civil. Drepturi reale principale, Ed. Universul Juridic, Bucharest, 
2006, p. 13. 
27 V. Dongoroz, S. Kahane, G. Antoniu, C. Bulai, N. Iliescu, R. Stănoiu, Explicațiile teoretice ale 
Codului de Procedură Penală Român, vol. I, RSR Academy Publishing House, Bucharest, 1975, 
p. 93. 
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Consequently, the moment of committing the crime is irrelevant in de-
termining the successors in rights. 
 

6. Conclusions 
 
By committing the crime, in addition to social disturbance, the particular 

interests of the victim or another person may also be harmed, causing material or 
moral damage. Thus, in addition to the conflict or the rapport of material criminal 
law, a conflict or rapport of civil law regarding the damage may also occur 
through crime. Just as the state has the right to bring before the court the criminal 
law conflict, in the same way, the injured party can bring before the court the civil 
law conflict, demanding compensation and restitution. This right, power, faculty 
is called action28 and belongs either to the injured person, to the successors or 
representatives, or even to the District Attorney. 

In relation to the deregistered legal entity, the notion of successors in 
rights will refer to the shareholders of the company who owned shares in that 
company at the time of the effective deregistration; these shareholders are entitled 
to exercise the civil action in criminal proceedings. 
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 Abstract 
 European Union regulations must comply with the fundamental principles of 
Public International Law, as set out in the operative part of the Treaty of Lisbon. Conse-
quently, this legal-political architecture establishes the four freedoms. Among these, free-
dom of movement is one of the most important, not only in terms of the coherence needed 
in conducting business, but also in the importance that Member States attach to achieving 
an ever-closer link between European nations, an objective already mentioned in the pre-
amble of the Union Treaty. This objective is closely linked to the political concept of 
European citizenship, which will also have to be argued from a legal point of view. This 
article aims at highlighting some of the legal aspects of citizenship, which will have to be 
at the core of the concept of a united Europe, being able to be recognized as such by all 
Member States.  
 
 Keywords: European Union, citizenship, European citizens, European Union 
citizens’ rights. 
 
JEL Classification: K10, K33 
 
 
 1. General framework 

 
 The notion of citizenship has designated different legal situations, de-
pending on the historical epoch to which we refer and, consequently, depending 
on the socio - political paradigm of those times. 

Thus, the term citizenship has appeared first in the fortification-cities of 
Sparta and Athens, in both cases implying a strong loyalty to the fortification. 
The difference is that in the case of Athens it was exercised in a “democratic” 
form, being attributed only to a small number of citizens, among whom certain 
categories of people were not found, such as: slaves, women or children.  
 The period of the existence of the Roman Empire brought new valences 
of the notion of citizenship, which would reflect the realities of that era, conse-
crating the notion of civitas sine2, a legal situation for the persons belonging to 
the conquered peoples. The concept of multiple citizenship appeared in this con-
text too, and more importantly, the notion of citizen of the empire began to be 
associated with the so-called “civic virtues” that imposed a certain conduct on 
those who received the quality mentioned, forcing them to be devoted to obliga-
tions and laws, and willing to fight for the welfare of the empire, etc.  

 
1 Gabriel Micu - National School of Political and Administrative Studies, Romania, gmicu2004 
@yahoo.com. 
2 Citizens with civic rights, but without the right to elect or be elected. 
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 Reflecting on the classical tradition of “civic virtues”, various thinkers 
and politicians have interpreted the concept of citizenship in various forms, over 
time. For example, Niccolo Machiavelli understood by citizenship, the love of 
freedom, understood as disobedience to foreign taxes, but also the permanent ob-
ligation of citizens to fulfil their responsibilities, obligations imposed by educa-
tion, religion or severe sanctions in case of non-compliance. 
 A different interpretation is found in Montesquieu’s work, who under-
stood the concept of citizenship as a source of stability for the state, as well as in 
Jean-Jacques Rousseau’s work, who considered that freedom presupposed both 
civic virtue and involvement in public affairs and political decision-making. In 
his view, citizens were only those who took part in the exercise of “sovereign 
power”. 
 The closest to today's notional meaning of citizenship was Jean Bodin, 
who first drew attention to the link between citizenship, territoriality and sover-
eignty. The direct consequences arising from this relationship lead to the for-
mation of the four conditions of citizenship, confirmed and exploited by coun-
tries that, after the Peace of Westphalia, would reorganize their ideology on the 
foundations of state building on principles that later formed the basis of nation 
states: 

- the legitimate power over a territory at a given time is exercised by a 
single sovereign; 

- no person may be subjected to several sovereigns simultaneously;  
- all citizens living on the same territory enjoyed the same legal status 

indiscriminately, being in the same relationship with the sovereign; 
- foreigners were forbidden to have the relations that the citizens had with 

the sovereign. 
 Starting with the 18th century, during the assertion of the nationalist cur-
rent, the identity element became an essential part of citizenship. During this pe-
riod, the two principles of granting citizenship actually crystallized, the states 
facing the solution of a practical situation, that of determining who has the status 
of citizen and therefore the quality of member of the political community and 
who does not. Thus, the states have resorted to one of the two principles ius 
sangvinis or ius soli, the first referring to blood ties, and the second principle 
defining the community on territorial criteria. 
 Neither of the two principles is perfect, in the sense that it presents a 
series of inconveniences such as in the case of the jus sangvinis principle which 
risks, by its application, affecting the legitimacy of an ethnically diversified state, 
and jus soli which presents shortcomings from the point of view of emigrants, 
given the impossibility of automatic inclusion of immigrants or granting the sta-
tus of citizen to persons born accidentally on the territory of the respective state. 
 For these reasons, if in the period up to the beginning of the twentieth 
century most states defined citizenship according to the principle of ius sangvinis, 
nowadays most states have decided to combine the two principles. 



Innovation and Development in Business Law                                                             295 
 

 
 

 In a more laborious analysis of the legal content of the notion of citizen-
ship, T.H. Marshal agrees that citizenship means full membership of a commu-
nity in his paper Citizenship and Social Class, but states that its members have 
the opportunity to express themselves on how to achieve this association. Thus, 
it can be argued that, starting from different types of communities, it is possible 
to arrive at different variants of interpretation of citizenship. In general, however, 
their structure is identical and includes three notional categories: 
  - political citizenship, which grants the person who holds it the right to 
participate in the decision-making process: 
  - social citizenship, which gives the holder the right to a fair standard of 
living, ensured through free and non-discriminatory access to social and educa-
tional life. 
  - civil citizenship, which guarantees the freedom and equality of the per-
son before the law, ensured by the existence of a fair legal system. 

 
 2. The notion of European citizenship 
 
 The atrocities and aftermath of World War II have convinced humanity 
that a new approach to international relations must be decided, with care for man 
first. In this regard we recall the adoption of the Universal Declaration of Human 
Rights, in 1948, which, even if it did not have binding legal force, has the merit 
of synthesizing the main rights that a person can enjoy, regardless of the state in 
which they live.  
 The provisions of the documents establishing the Council of Europe, the 
Coal and Steel Community, the European Economic Community or the Atomic 
Energy Community are in the same context, expressly referring to the creation of 
a Europe of welfare that should bring closer its peoples. 
 Perhaps this conviction of European states that only by bringing their 
citizens closer together they will be able to create the premises for a good under-
standing on the old continent has made the architecture of the European commu-
nity a sui generis, both institutionally and in terms of the notion of citizenship. 
The new concept launched by the Member States of the European Union, the 
European citizenship concept is quite controversial ever since it was launched in 
the sphere of public debates, and has been considered artificial by many analysts, 
claiming that it is a construction whose aggregation process is still ongoing.  
 However, European citizenship marks a new stage in the long history of 
the European Union, symbolizing the idea of a community of goals and means 
that is built by the member states of the European Union, by the peoples of these 
states, deriving from the fundamental idea that underpinned the European con-
struction, that of ensuring peace, allowing peoples to live together by virtue of 
common, freely agreed rules and institutions. In this regard, Robert Schuman 
stated more than half a century ago in the preamble of the ECSC Treaty that “We 
do not unite states, but people”, this being the means to fulfil “shared destiny”.  
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 The concept of European citizenship did not exist in this form from the 
beginning. First there was the notion of Europe of citizens which over time has 
evolved and become more nuanced. In 1979, a 1976 decision on how to elect 
members of the European Parliament by direct universal suffrage was imple-
mented in all Member States, and in 1984, in the final reports of the Adonnino 
Committee set up by the Fontainebleau Council, which were adopted in 1985 it 
was intended to give a more human dimension to the community experience3.  
 These reports referred to facilitating the free movement of persons, better 
information of citizens, promoting language learning, adopting identification 
symbols to show membership to the great European family (anthem – the Ode to 
Joy by L. Van Beethoven was chosen - the flag, the passport, the European driv-
ing license, that became real since 1996). 
 However, it was not until 1990, at the initiative of the Spanish Govern-
ment, that the concept of European citizenship was adopted, which was to be 
legally enshrined in the Maastricht Treaty, the provisions of which first appear as 
follows (Article 8 - first paragraph): “Any person holding the nationality of a 
Member State shall be a citizen of the Union.”  
 Subsequently, in order to eliminate confusion and ease public reactions 
to speculation on this issue, the Amsterdam Treaty (1997) adds that “citizenship 
of the Union complements national citizenship and does not replace it”. Also, in 
the process of drafting the European Constitution and in the discussions on the 
future of Europe, the subject of citizenship was reopened, enriching it with new 
aspects. 
 The Treaty of Lisbon clarifies the evolution direction of the European 
Union and addresses the notion of citizenship accordingly, complementing it with 
the legal regulation of European conduct in this area by adopting the Charter of 
Fundamental Rights of the European Union. 
 Beyond the notion and idea, however, there is a political reality of Euro-
pean citizenship that is perceived, in turn, differently. Some experts consider it a 
simple sketch of this valence, and others appreciate that this dimension is strong 
enough. In any case, it has become clear that the current notion of European cit-
izenship has both a legal and a political value that is both a set of rights and a 
political institution.  
 As a set of rights, European citizenship helps to observe the composite 

 
3 See Barbu Berceanu, Cetăţenia – monografie juridică, All Beck, Bucharest, 1999, p. 35 et seq.; 
Bertossi Cristophe, Les frontières de la citoyenneté en Europe: nationalité, résidence, apparten-
ance, Le Harmattan, Paris, 2001, p. 120 et seq; Walter Cairns, Introducere în legislaţia Uniunii 
Europene, Universal Dalsi, 2001, p. 45; Louis Cartou, Communautés Européennes, Dalloz, Paris, 
1991; Ionel Cloşcă, Ion Suceavă, Tratat de drepturile omului, Europa Nova, Bucharest, 1995, p. 
125 et seq.; Nicolae Darie, Uniunea Europeană. Construcţie. Instituţii. Legislaţie. Politici comune. 
Dezvoltare, Matrix Rom, Bucharest, 2001, p. 80 et seq.; Augustin Fuerea, Manualul Uniunii Euro-
pene, Universul Juridic, Bucharest, 2006, p. 225 et seq. 
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nature of the European Union, which is itself a community of law, a socio-eco-
nomic system and increasingly a political entity. The rights, first enshrined in the 
Maastricht Treaty and later supplemented in Amsterdam, Nice, and more recently 
in the Charter of Fundamental Rights of the European Union, adopted by the 
Treaty of Lisbon, exist not only in the treaties but also in other normative acts, 
such as decisions or directives of the EU Council.  
 In short, it can be said that the first category of rights, the economic and 
social rights of the European citizen, have already been guaranteed to the citizens 
of each Member State, in one way or another, by the very fact that all Member 
States are parties to conventions and international declarations in this field.  
 Therefore, we can speak of four large groups of rights, three of which are 
political in nature. Of the latter, we mention only the right of free movement and 
residence throughout the Union for all categories of European citizens4, the right 
to vote and to stand as a candidate in the European Parliament and, in accord-
ance with the rules of the Treaty of Amsterdam, also in municipal elections5, as 
well as to enjoy diplomatic and consular protection in a third country vis-à-vis 
the EU.  
 The conditions of applicability of the latter law require the state to which 
the European citizen belongs not to have diplomatic representation in a third 
country where the applicant for diplomatic protection is located. The latter shall 
be entitled to request assistance from the diplomatic missions of any Member 
State existing in that territory, which shall in turn be obliged to provide it under 
the same conditions as those offered to nationals of that State.  
 In this context, it should be noted that the right to petition the European 
institutions in one of the 23 official languages of the Union is granted to cover 
the Union's lack of democratic transparency and to bring the citizen closer to the 
European administration.  

As a political institution, European citizenship is the expression of all 
political or intergovernmental negotiation processes, interpretations, community 
impulses and social mobilizations. It is at this level that we can find the dynamics 
of European citizenship, its novelty and, at the same time, its most controversial 
aspects.  

 
4 It involves entering, residing and staying in the territory of another Member State. 
5 The conditions required to hold the right to vote and to stand as a candidate in the Member State 
of residence are: 1. to have European citizenship (i.e. the nationality of one of the Member States); 
2. to be resident in the Member State where the candidacy is voted or applied for; 3. to be in ac-
cordance with the provisions of the State of residence regarding the right to vote and to stand as a 
candidate and applicable to nationals of that State (in accordance with the principles of equality and 
non-discrimination between voters and national and Community candidates). 
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 Analysing the political composition of the concept of European citizen-
ship, Catherine de Wenden emphasizes6 that one of the major obstacles in defin-
ing and establishing a European citizenship is precisely its evolving character in 
permanent transformation, which gives it a dose of instability and unexpected. 
The political content of European citizenship is given precisely by the institu-
tional transformations that the political decisions taken by the European Union 
and, ultimately by the Member States, entail, the place of this concept in the com-
munity architecture being very important.  
 Given the growing role of the European Parliament in the decision-mak-
ing process, which is the voice of the peoples, it can be concluded that the EU 
institutions are increasingly concerned to be closer to the citizens of the Member 
States and, consequently, to address them in a non-discriminatory manner, treat-
ing all Europeans, regardless of their country of origin, with the same unit of 
measurement.  
 However, this approach requires the creation and use of sui generis po-
litical instruments, such as the European citizenship, which would allow for a 
unitary framework for expression and communication between the citizens of the 
Member States, providing them with equal opportunities to participate in the po-
litical life of the community. The famous European logo unity through diversity 
was conceived in the same spirit.  
 
 3. Conclusions 
 
 The concept of European citizenship cannot be legally substantiated in 
the light of current imperative rules of international law, the sovereignty of EU 
Member States continuing to be the cornerstone of this international organization, 
as is clear from the provisions of the Lisbon Treaty. Consequently, citizenship 
remains exclusively within the scope of national regulations, defining the rela-
tionship between the person and the state to which he or she belongs, any other 
interpretation falls within the scope of international cooperation between states, 
whether bilateral or multilateral.  
 The use of the term European citizen continues to be confined exclu-
sively to the logic of political discourse. It is difficult to identify the exact nature 
of this sui generis prototype of citizenship which seems to respect neither the 
German national tradition of the ius sanguinis principle nor the French tradition 
of civic citizenship, but which practically combines the two, competing with state 
sovereignty on its own nationals and at the same time legitimizing itself against 
it by the fact that it is defined by the rules of each Member State to lay down the 
rules for granting and withdrawing national citizenship. 
 The use of the concept of citizenship in the sphere of Public International 

 
6 Withol de Wenden, Catherine, La citoyenneté européenne - European Citizenship, Paris, Presses 
de Sciences Po, Paris, 1997, p.7.  
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Law is closely related to the notion of state, having the role of highlighting the 
connection between it and the people living on its territory. The fundamental ob-
jective of the construction of Europe is to achieve the closest possible union be-
tween the peoples of Europe, for which the European Union has been created and 
developed as a sui generis international organization of the Member States. The 
question how the citizens of the Member States relate to the European Union and, 
consequently, what are the ideological elements that underlie the concept of Eu-
ropean citizenship arises inevitably.  
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Abstract 

 The purpose of this paper is to identify the main procedural steps that the court 
must go through in the procedure for the recognition and enforcement of foreign arbitral 
awards, without seeking a thorough analysis of all possible procedural incidents that may 
occur in such cases. procedures. At the same time, in this material we did not intend to 
analyze the merits of requests for recognition/enforcement of foreign arbitral awards, 
respectively the validity of these requests in relation to the defenses that may be made by 
persons against whom the recognition/enforcement of arbitral awards or issues which 
can be invoked, ex officio, by the court. More precisely, we limited ourselves to identifying 
and analyzing the attributions of the court, from a procedural perspective, in the situa-
tions in which the court is invested with requests having as object the recognition and/or 
execution of the arbitral awards. Also, the procedural means available to the parties in 
these proceedings were also addressed in the context of the subject of this paper. Within 
these limits, we referred to the provisions of the Code of Civil Procedure and the provi-
sions of the New York Convention, as these are the main normative instruments, of par-
ticular importance in the analyzed field. 
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1. Establishing the applicable normative framework 
 

The first procedural stage that the Romanian court invested with solving 
a request having as object the recognition and/or execution of a foreign arbitral 
award must go through is to establish which are the normative provisions appli-
cable to the case brought before the court. 

In this context, we find that the procedure of recognition and/or execution 
of foreign arbitral awards is regulated by art. 1124 - 1133 Code of Civil Proce-
dure. 

We also note that, by Decree no. 186/1961, Romania ratified the Con-
vention for the Recognition and Enforcement of Foreign Arbitral Awards, 

 
1 Radu-Mihai Necula – Faculty of Law, Bucharest University of Economic Studies, Romania, 
rnecula2005@yahoo.com. 
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adopted in New York on June 10, 1958. 
Thus, the Romanian court will have to establish which are the situations 

in which, regarding the recognition and enforcement of foreign arbitral awards, 
the provisions of the Code of Civil Procedure are applicable and which are the 
situations in which the provisions of the Convention on the Recognition and En-
forcement of Foreign Arbitral Awards New York, on June 10, 1958, to which 
Romania acceded by Decree no. 186/1961. 

In carrying out this approach, the provisions of art. 11 para. (1) and (2) 
of the Romanian Constitution. 

In this sense, we note that art. 11 para. (1) of the Romanian Constitution 
stipulates that: “the Romanian state undertakes to fulfill exactly and in good faith 
the obligations incumbent on it from the treaties to which it is a party”, and art. 
11 para. (2) of the Romanian Constitution stipulates that: "treaties ratified by the 
Parliament, according to the law, are part of domestic law"2. 

In these conditions, the court is obliged to apply the Convention for the 
Recognition and Enforcement of Foreign Arbitral Awards, as this international 
instrument has been ratified by the Romanian legislature, in cases where the 
agreement is incidental in the case with which the court is invested. 

More precisely, the Romanian judge must establish whether the New 
York Convention is applicable to the concrete case with which the court is in-
vested, by reference to the scope of application of this convention. 

To the extent that the New York Convention is not applicable in the case 
brought before the court, the Romanian judge is to apply, as a rule, the provisions 
of the Code of Civil Procedure3, unless there are special legal provisions applica-
ble to certain categories of foreign arbitral awards.  
 

2. Scope of the New York Convention4 
 

Article I (1) of the New York Convention provides as follows: "It shall 
also apply to arbitral awards which are not considered as national judgments in 
the State in which their recognition and enforcement is sought." 

Taking advantage of the conclusions of the ICCA Guide for the Interpre-
tation of the New York Convention, we note that the notion of "arbitral award" 

 
2 For an analysis of these constitutional provisions, see Ş. Deaconu, E.S Tănăsescu in I. Muraru, 
E.S. Tănăsescu (coord.), Constituţia României. Comentariu pe articole, 2nd ed., Ed. C.H. Beck, 
2019, p. 107 – 116. 
3 On the relationship between the New York Convention and the provisions of the Code of Civil 
Procedure see Ş-Al Stănescu in V. M. Ciobanu, M. Nicolae, Noul Cod de procedură civilă comentat 
şi adnotat. Vol. II. Art. 527 – 1134, Ed. Universul Juridic, Bucharest, 2016, p. 1766, 1767. 
4 For a comprehensive analysis of this issue, see the ICCA Guide for the Interpretation of the New 
York Convention, translated into Romanian by C. Leaua, Ş. Deaconu and C. Cosma and available 
online at: https://www.arbitrationicca.org/media/11/59130972264406/icca_guide_nyc_roma nian. 
pdf. 
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benefits from an autonomous interpretation, within the meaning of the Conven-
tion, the national judge will determine whether, in particular, in which case it was 
invested, in respect of which recognition/enforcement is sought may be classified 
as arbitral. 

In this sense, according to art. I (2) of the Convention, “arbitral awards” 
means not only judgments given by arbitrators appointed for specific cases, but 
also those given by permanent arbitration bodies to which the parties have sub-
mitted. 

Also, from the interpretation of art. I (1) of the New York Convention it 
follows that in order to fall within the scope of the New York Convention, the 
arbitral award must be given in the territory of a State other than that in which 
recognition and enforcement are sought or must be considered non - national on 
the territory of that state. 

We emphasize that for the application of the Convention in New York it 
is not necessary for the State in which the sentence was handed down to be a party 
to the Convention, except as we shall refer to hereafter. 

This conclusion results from art. I (3) of the New York Convention which 
provides as follows: "At the time of signature or ratification of this Convention, 
accession to it or notification of extension provided for in Article X, any State 
may, on the basis of reciprocity, declare that it shall apply Convention only on 
the recognition and enforcement of judgments given in the territory of another 
Contracting State. He may also declare that he will apply the Convention only to 
disputes arising out of legal relationships, whether contractual or non-contractual, 
which are considered commercial by his national law." 

Therefore, interpreting per a contrario the aforementioned provisions, it 
follows that if the state does not formulate a reservation of reciprocity, the New 
York Convention will be applicable even if the arbitral award has not been pro-
nounced in a member state of this convention. 

Romania acceded to the New York Convention, by Decree no. 186/1961, 
with the following reserves5: "Romania shall apply the Convention only to dis-
putes arising out of contractual or non-contractual legal relationships which are 
considered commercial by its national law. Romania shall apply the Convention 
to the recognition and enforcement of judgments given in the territory of another 
Contracting State. With regard to judgments given in the territory of non-Con-
tracting States, Romania shall apply the Convention only on the basis of reciproc-
ity established by agreement between the Parties." 

We find, therefore, that Romania has formulated both reservations al-
lowed by art. I (3) of the New York Convention, reason for which the mentioned 

 
5 For an analysis of reservations about the application of the New York Convention, see R. Miron, 
Procesul arbitral internaţional conform reglementărilor naţionale, University Publishing House, 
Bucharest, 2019, p. 206 – 209 and p. 230 – 234. 
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convention will be applicable exclusively in the hypothesis of the sentences pro-
nounced in the territory of other signatory states of the convention and only in the 
situation of disputes considered to be commercial by its national legislation. 

Regarding the commercial law relations from the perspective of the Ro-
manian legislation, the doctrine6 showed that: “upon Romania's accession to the 
Convention, the Commercial Code was in force, based on which a clear distinc-
tion was made between civil and economic legal relations. Therefore, at the time 
of Romania's accession to the Convention, the reference to commercial legal re-
lations was taken into account from the perspective of the Commercial Code and 
the definition of commercial legal relations determined by the provisions of this 
normative act”. 

After the entry into force of the current Civil Code (Law no. 287/2009), 
as a result of the express repeal of the Commercial Code (art. 230 of Law no. 
71/2011 for the implementation of Law no. 287/2009), in doctrine and judicial 
practice has raised the issue of establishing the categories of disputes to which 
the New York Convention is applicable, given the legislator's option to suppress 
trade relations by the entry into force of the new civil law. 

Without insisting on the legal arguments, as we would go beyond the 
scope of this paper, we will allow ourselves to agree with the opinion expressed 
in the literature7, in the sense that as referring exclusively to the legal relations 
between traders8. 

Therefore, if the arbitral award handed down in a signatory state9 of the 
New York Convention refers to legal relations that may be classified as commer-
cial, within the meaning of current civil law, the provisions of the New York 
Convention are applicable in Romania. 

However, if the Romanian legislation or another treaty applicable to the 
legal report in question contains more favorable provisions than the New York 
Convention, as regards the recognition and enforcement of arbitral awards, the 
person concerned may avail himself of those normative provisions, as it results 
from art. VII (1) of the Convention. 

We emphasize that, even if the provisions of the New York Convention 
are applicable in the case brought before the court, for the recognition and exe-
cution of foreign arbitral awards, which fall under the Convention, the procedural 
provisions on the territory of Romania will be applicable, as it results from art. 3 
of the Convention. 

 
6 C. Leaua, Raporturile juridice comerciale şi implicaţiile actualului Cod civil cu privire la aplica-
bilitatea, în România, a Convenţiei de la New York (1958) privind recunoaşterea şi executarea 
hotărârilor arbitrale străine, „Dreptul” no. 5/2012, p. 103. 
7  Ibid, p. 110. 
8  For a detailed analysis of the arguments for retaining this solution, see ibid, p. 102 – 110. We 
note that the subject has also been addressed in the doctrine - see, for example, R. Miron, op. cit., 
p. 206, 207. 
9 Including in Romania, if the arbitral award is non-national. 
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Consequently, regardless of the applicability of the New York Conven-
tion, the provisions of the Code of Civil Procedure will be incidental for the 
recognition and enforcement of a foreign arbitral award, in order to establish the 
competent court to order the recognition and enforcement of the arbitral award 
and to establish its own court procedure - of such a request, the aforesaid matters 
not being expressly covered by the Convention. 
 
 3. The trial procedure of the requests for recognition/execution of the 
foreign arbitral awards 
 

As a preliminary point, we mention that the interested party may request 
exclusively the recognition of the foreign arbitral award, in order to invoke its res 
judicata authority; may request exclusively the approval of the forced execution 
on the Romanian territory of a foreign arbitral award, if such a sentence had been 
previously recognized on the Romanian territory or may request, within a single 
judicial procedure, both the recognition of the arbitral award and the approval of 
its forced execution. These conclusions result from the interpretation of art. 1127 
of the Code of Civil Procedure. 

The court in whose district the domicile or, as the case may be, the reg-
istered office is situated, of the person to whom the foreign arbitration award is 
opposed, is the court competent to resolve the request for recognition and the 
request for approval of enforcement, regardless of the concrete manner in which 
they were formulated (together or separately), as it results from art. 1126 para. 
(1) of the Code of Civil Procedure. 

Also, according to art. 1126 para. (2) of the Code of Civil Procedure. In 
case of impossibility to establish the tribunal, according to the rules provided by 
art. 1126 para. (1) of the Code of Civil Procedure, the competence will belong to 
the Bucharest Tribunal. 

Applicability of art. 1126 para. (2) of the Code of Civil Procedure may 
be incidental in judicial practice, for example, in situations where foreign natural 
or legal persons hold various categories of property in Romania (there is, there-
fore, the procedural interest of initiating enforcement in Romania), without hav-
ing, however, established domicile or headquarters in Romania. 

Regarding the trial procedure, we note that according to art. 1131 para. 
(1) of the Code of Civil Procedure: „the request for recognition or execution of 
the foreign arbitral award is solved by a decision given with the summoning of 
the parties and which can be appealed only by appeal”. 

In accordance with the opinions expressed in the specialized literature10, 
we consider that the procedure regulated by art. 1131 para. (1) of the Code of 
Civil Procedure has a contentious character, as the plaintiff seeks to obtain the 

 
10 See Ş-Al Stănescu in V.M. Ciobanu, M. Nicolae, op. cit., p. 1779; R. Miron, op. cit., p. 210. 
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right to invoke the res judicata authority of the respective arbitral award in con-
tradiction with the defendant, on the Romanian territory (hypothesis of the re-
quest for recognition of the arbitral award) and/or to obtain the right to initiate 
enforcement against of the defendant, on the territory of Romania (hypothesis of 
the request for approval of the forced execution). 

Consequently, the plaintiff seeks to obtain adverse rights against the de-
fendant, the procedure being contentious, as the conditions imposed by art. 527 
of the Code of Civil Procedure for classifying the application as non-conten-
tious11. 

Under these conditions, in the absence of derogating legal provisions, the 
provisions of art. 200 of the Code of Civil Procedure which regulates the verifi-
cation and regularization of the summons and the provisions of art. 201 of the 
Code of Civil Procedure which regulates the procedure for setting the first trial 
term, the aforementioned legal provisions being incidents within the contentious 
procedure. 

We mention that, pursuant to art. 424 para. (1) of the Code of Civil Pro-
cedure, the request for recognition and/or execution of the foreign arbitral award 
will be solved by the court, in the first instance, by pronouncing a sentence. 

Exceptionally, by derogation from art. 1131 para. (1) of the Code of Civil 
Procedure, pursuant to art. 1131 para. (2) of the Code of Civil Procedure, the 
request for recognition and/or execution of the foreign arbitral award may be re-
solved without summoning the parties, if it results from the ruling that the de-
fendant has agreed to the admission of the action. 

We consider that the purpose of this legal text is to allow the recognition 
and/or execution of the arbitral award in a shorter time, taking into account the 
special procedural position of the defendant, respectively that of recognizing the 
plaintiff's claims. 

In this situation, compared to the desideratum of the legal text, we appre-
ciate at a first analysis that, in principle, the provisions of art. 200 of the Code of 
Civil Procedure which regulates the verification and regularization of the sum-
mons, but the provisions of art. 201 of the Code of Civil Procedure which regu-
lates the procedure for setting the first trial term, since the application of these 
legal provisions would be likely to lead to the extension of the term for solving 
the case, contrary to the purpose pursued by the legislator, by regulating the hy-
pothesis provided by art. 1131 para. (2) of the Code of Civil Procedure. 

We emphasize that, even in this situation, in the absence of a contrary 
legal provision, the sentence pronounced by the court will be subject to appeal, 
pursuant to art. 1131 para. (1) of the Code of Civil Procedure. 

In the absence of derogating provisions, the term of appeal will be the 

 
11 From the interpretation of art. 527 of the Code of Civil Procedure it follows that in order for the 
proceedings to be classified as non-contentious, it is necessary for the applicant not to seek to es-
tablish an adversarial right against the defendant. 
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one of common law, respectively 30 days from the communication of the deci-
sion, as it results from art. 468 para. (1) of the Code of Civil Procedure. 

Therefore, regardless of whether the judgment was pronounced with or 
without summoning the parties, it will be necessary to communicate it so that the 
term of appeal begins to run. 

Also, since art. 1131 para. (1) of the Code of Civil Procedure stipulates 
that the decision is subject exclusively to appeal, we find that the appellate court 
will issue a decision, pursuant to art. 424 para. (3) of the Code of Civil Procedure 
which will not be subject to appeal, as it results from art. 483 para. (2) of the Code 
of Civil Procedure. 

At the end of this section, we emphasize, once again, the fact that the 
provisions of art. 1126 and art. 1131 of the Code of Civil Procedure are incidents, 
even if the request is made under the New York Convention. 
 

4. The defenses that the defendant may formulate in a case having as 
object the recognition/execution of a foreign arbitral award 
 

As a preliminary point, we find that both the New York Convention (art. 
V point 1) and the Code of Civil Procedure (art. 1129 of the Code of Civil Pro-
cedure) regulate grounds for refusal of recognition or enforcement12 that have the 
character limiting and which can be invoked exclusively by the defendant in such 
a procedure, the court not being able to invoke, ex officio, these reasons. 

Since in this paper we have only addressed the procedural issues, we will 
not insist on analyzing these reasons13, as they would exceed the space and pur-
pose of this material, but we will make some specific findings on the procedural 
means by which the defendant can invoke the reasons mentioned above. 

First of all, we note that, in the first instance, the defendant may invoke 
these reasons by the objection which he has, as a rule, the obligation to submit in 
the procedure prior to the fixing of the first trial term, pursuant to art. 201 para. 
(1) of the Code of Civil Procedure. 

However, even if the defendant does not invoke those pleas in the de-
fense, we consider that he has the possibility to invoke reasons for refusal of 
recognition or enforcement even after the expiration of the term in which the ob-
jection had to be filed. 

 
12 In essence, the reasons for refusal are the following: the inability of the parties to conclude the 
arbitration agreement; invalidity of the arbitration agreement; the impossibility to capitalize on the 
defenses within the arbitration procedure; failure to inform the party of the appointment of arbitra-
tors; non-compliance with the agreement of the parties regarding the choice of arbitrators or regar-
ding the arbitration procedure; the settlement, by arbitration, of a dispute that was not provided for 
in the arbitration agreement, the arbitral award did not become binding or was annulled or suspen-
ded. 
13 For a comparative analysis of the grounds for refusal, see R. B. Bobei, Arbitrajul intern şi inter-
naţional. Texte. Comentarii. Mentalităţi, Ed. C.H. Beck, Bucharest, 2013, p. 427 – 444; Ş-Al Stăne-
scu in V.M. Ciobanu, M. Nicolae, op. cit., p. 1773 – 1778. 
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This conclusion is necessary because the non-submission of the objection 
within the term provided by law attracts the sanction of forfeiture of the right to 
propose evidence and to invoke exceptions, apart from those of public order, as 
it results from art. 208 para. (2) of the Code of Civil Procedure, and not the rev-
ocation of the right to invoke reasons that are likely to combat the plaintiff's 
claims, by reference to the provisions of art. 205 para. (2) letter c) of the Code of 
Civil Procedure. 

We also consider that the defendant may invoke for the first-time grounds 
for refusal, directly in the appeal, or by the objection made to the appeal filed by 
the plaintiff. 

This conclusion is required pursuant to art. 478 para. (2) thesis I of the 
Code of Civil Procedure which stipulates that: "the parties may not use before the 
appellate court other reasons, means of defense and evidence than those invoked 
in the first instance or shown in the motivation of the appeal or in the response". 

Therefore, the cited legal text allows the invocation directly in the appeal 
or in the response to the appeal of new reasons, so that even the reasons for refusal 
to recognize/enforce the arbitral awards can be invoked for the first time in the 
appeal. 

Once invoked, the first instance or the appellate court, as the case may 
be, will have the obligation to put the respective reasons in the debate of the par-
ties, in order to ensure the adversarial nature of the civil process, regulated by art. 
14 of the Code of Civil Procedure and the obligation to rule on the reasons in-
voked by the decision he will pronounce, which will analyze their validity in the 
considerations of the decision. 

Unlike the reasons provided by art. V point 1 of the New York Conven-
tion and art. 1129 of the Civil Procedure Code, which can be invoked only by the 
defendant, both in the case of application of the Code of Civil Procedure and in 
the case of application of the New York Convention, the court may, ex officio, 
even in the absence of a request for the defendant, to ascertain whether the dispute 
that formed the object of the arbitral award could be resolved by arbitration in 
Romania and whether the arbitral award contains provisions contrary to public 
policy14, as it results from art. 1125 of the Civil Procedure Code and from art. V 
point 2 of the New York Convention. 

Obviously, in order to respect the adversarial principle, which governs 
the civil process, insofar as the court will find the possible incidence of one of the 

 
14 We find that art. 1125 of the Code of Civil Procedure refers to the “public order of Romanian 
private international law”, while in art. V para. (2) letter b) of the New York Convention (1958) 
refers to the “public order of the country where the recognition and execution of the arbitral award 
is requested”, in this case the public order of Romanian law. Given the framework of the paper, we 
will not analyze the relationship between the notions mentioned above. For developments on this 
topic – see Julian D.M. Lew, Loukas A Mistelis, Stefan M Kroll, Comparative International 
Comercial Arbitration, Wolters Kluwer, 2003, p. 721, 722 and Ş-Al Stănescu in V.M. Ciobanu, M. 
Nicolae, op. cit., p. 1768, 1769. 
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aforementioned situations, it will have to discuss the application of these norma-
tive texts, unable to decide until after hearing the parties. 
  

5. Other procedural issues 
 

In the application of art. IV of the New York Convention15 or art. 1128 
of the Code of Civil Procedure16, the court will have to verify whether the request 
for recognition/enforcement of the foreign arbitral award is accompanied by the 
arbitration award or arbitration agreement, in original or in copy, as well as their 
translation, if the arbitration award or arbitration agreement does not is written in 
Romanian. 

We emphasize, in view of the normative differences17, that if the New 
York Convention is applicable in this case, the aforementioned documents will 
have to be submitted under the conditions regulated by this international instru-
ment, subject to more favorable legal provisions in domestic law. applicable to 
the Code of Civil Procedure, the aforementioned documents must be submitted 
under the conditions prescribed by this normative act. 

In the same context, we note that the court invested with the request for 
recognition/ enforcement of the foreign arbitral award may suspend the trial of 
this request, if the competent authority of the state where it was pronounced or 
according to the law of which the arbitral award was handed down is asked to 
annul or suspend that decision. arbitration, as it results from art. VI of the New 
York Convention and art. 1130 of the Code of Civil Procedure. 

Also, the same normative provisions allow the court to order the submis-
sion of a convenient guarantee/bail by the defendant, at the request of the person 
requesting the recognition/enforcement of the foreign arbitral award, in case the 
suspension of the trial is discussed. 

The procedure to be followed in order to order the suspension of the trial 
of the case is the one provided by the Code of Civil Procedure, even if the provi-
sions of the New York Convention are incidental, since, as it results from art. 3 
of this convention, these aspects concern the trial procedure. 

In these conditions, we note that the suspension of the trial of the case is 
optional, in the case being incident the provisions of art. 413 para. (1) point 3 of 
the Civil Procedure Code, so that the suspension of the trial of the case will be 

 
15 For a comprehensive analysis of this article, see the ICCA Guide to the Interpretation of the New 
York Convention, translated into Romanian by C. Leaua, Ş. Deaconu and C. Cosma and available 
online at: https://www.arbitrationicca.org/media/11/59130972264406/icca_guide_nyc_ romanian. 
pdf, consulted on 1.10.2020. 
16 For an analysis of this legal text, see Ş-Al Stănescu in V.M. Ciobanu, M. Nicolae, op. cit., p. 
1772, 1773. 
17 For example, the New York Convention requires the filing of the original of a duly authenticated 
judgment or a copy of that original, which meets the conditions for its authenticity, while the Code 
of Civil Procedure requires the filing of the arbitral award, in original or copy, the party having the 
obligation to prove the super legalization, based on art. 1093 of the Code of Civil Procedure. 
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ordered by conclusion, which will be subject, separately, to the appeal for all the 
suspension period, as it results from art. 414 of the Code of Civil Procedure. 
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Abstract 

  Being launched in 1962, the common agricultural policy represents an enor-
mous partnership between the society itself and its farmers. The importance of the exist-
ence of a set of legal documents that focus on these aspects is justified especially due to 
the fact that statistically, despite the importance of the food production, farmers' incomes 
are about 40% lower than the incomes obtained in other fields of activity, due to the 
dependency of agriculture on the weather and climate conditions. The current study, 
therefore, aims in presenting a summary of the main legislative measures taken in the 
agricultural field by the European Union, trying to emphasize aspects that still need to 
find a solution for, in order for the farmers to maintain the profitability of their activity.  
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 1. Introduction 
 

Being launched in 1962, the common agricultural policy represents an 
enormous partnership between the society itself and its farmers.  
 The importance of the existence of a set of legal documents that focus on 
these aspects is justified especially due to the fact that statistically, despite the 
importance of the food production, farmers' incomes are about 40% lower than 
the incomes obtained in other fields of activity, due to the dependency of agricul-
ture on the weather and climate conditions. 

The farmers are therefore required to maintain their work cost-efficiency 
and profitability given certain particularities of their type of activity, which ren-
ders profitability all the harder since they must use a sustainable, environmen-
tally-friendly working manner, focused on the protecting the biological diversity 
and conserving the soil. 

Given the extensive impact the agriculture has on the environment, the 
commercial uncertainty in this field, and the essential role the public domain 
plays in the farmers’ activity, through the ordered measures, the European Union 
therefore aims to order certain measures to facilitate their lives and activity, 
through the common agricultural policy. 

In time, a series of reforms were elaborated in the European Union, each 
 

1 Andreea Stoican – Faculty of Law, Bucharest Academy of Economic Studies, Romania, an-
dreea.stoican@drept.ase.ro. 
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of them designed to contribute to implementing nowadays the objectives of the 
common agricultural policy.  

Amongst these, some of the most essential ones are, for example, the 
Fischler reform (named after Commissioner Franz Fischler), in 2000, introducing 
structural policies in the rural development, in addition to the already existing 
income supports, which enabled farmers to benefit from payments regardless of 
whether their goods resulted in any products, this disconnecting them from pro-
duction. Concurrently, the Reform made by Commissioner Fischer Boel in 2008 
was based on guiding the common agricultural policy towards an easier format, 
by introducing a single payment scheme, giving priority to aspects such as: cli-
mate changes, biodiversity or water management.2 Not least of all, mention 
should also be made of the Reform made by Commissioner Dacian Cioloș in 
2013, which was the reform of the common agricultural policy for 2014-2020, 
aimed at ensuring a balanced distribution of the support to farmers, and rewarding 
farmers for the sustainable agricultural practices used, mainly focused on green-
ing.3  

 
 2. The objectives of the Common Agricultural Policy  

 
At the level of the European Union, the Common Agricultural Policy has 

five specific objectives, set out by the provisions of article 39 of the Treaty on the 
functioning of the European Union.4  

The five objectives are:  
- to increase agricultural productivity by promoting technical progress 

and ensuring the optimum use of the factors of production, in particular labour, 
as well as ensuring the rational development of the agricultural production,  

- to ensure a fair standard of living for farmers, including in relation to 
the value of the agricultural workers,  

- to stabilise markets; 
- to ensure the availability of supplies; 
- to ensure reasonable delivery prices for consumers.5  

 
2 For further details on the current situation, see art. 29 and 30 of the Regulation (EU) no. 1305/2013 
of the European Parliament and of the Council of 17 December 2013 on support for rural develop-
ment by the European Agricultural Fund for Rural Development (EAFRD) and repelling Council 
Regulation (EC) no. 1698/2005 of the Council, https://eur-lex.europa.eu/legal-content/RO/TXT/ 
?uri=celex%3A32013R1305, consulted on 1.10.2020. 
3 See also the European Court of Accounts, Is the Commission’s system for performance measure-
ment in relation to farmers’ incomes well designed and based on sound data? Special report No 
01, 2016, https://op.europa.eu/ro/publication-detail/-/publication/096d840d-11ba-11e6-ba9a-01aa 
75ed71a1, consulted on 1.10.2020. 
4Treaty on the functioning of the European Union, https://eur-lex.europa.eu/legal-content/ 
RO/TXT/HTML/?uri=CELEX:12016E/TXT&from=EN, consulted on 1.10.2020. 
5 Conea Alina Mihaela, Politicile Uniunii Europene. Curs universitar, Ed. Universul Juridic, Bu-
charest, 2019, p. 25. 
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The internal market includes agriculture, fisheries and trade in agricul-
tural products. The agricultural products shall read as the soil products, animal 
products and fish products, as well as the products having undergone a primary 
transformation and are directly related to these products.   

In the elaboration of the Common Agricultural Policy and of the special 
methods it may entail, it is paramount to take into account the special character 
of the agricultural activity resulting from the social structure of agriculture and 
from the structural and natural discrepancies existing between the different agri-
cultural regions, the need to gradually operate the appropriate changes, as well as 
that, in the member states, agriculture is closely linked to the overall economy. 

 
 3. Instruments and measures adopted by the European Union in the 
development of the Common Agricultural Policy 

 
In order to accomplish the objectives of the Common Agricultural Policy, 

a common organisation of the agricultural markets needed to be instituted de-
pending on the accruing products, and it was structured as common competition 
rules, mandatory coordination of the various national market organisations or the 
European market organisation.   

The common organisation into one of the previously mentioned forms 
may include all the necessary measures for accomplishing the objectives of the 
common agricultural market and, in particular, regulating the prices, subsidies for 
making and trading the various products, storage and report systems and the com-
mon mechanisms for stabilising the imports or exports. 

Nevertheless, the common organisation must be limited to following the 
objectives of the common agricultural market and it must exclude any form of 
discrimination between the producers or consumers in the European Union. 
Therefore, an eventual common price policy must be based on common criteria 
and on uniform methods of calculation, and in order for the common organisation 
to reach its objectives one or several Agricultural Guidance and Guarantee Funds 
may be established. 

In order to enable the accomplishment of the five objectives of the Com-
mon Agricultural Policy, specific methods of effective coordination of the efforts 
made in the fields of professional training, research and agronomic knowledge 
promotion may be provided for, and these may include jointly funded projects or 
institutions, as well as joint actions to promote the consumption of certain prod-
ucts. 

The Council of the European Union may authorise, upon the proposal 
submitted by the Commission, the granting of aids in order to protect the agricul-
tural exploitations disadvantaged by the structural or natural conditions and aids 
within the economic development programmes. 

The modus operandi regarding the Common Agricultural Policy involves 
the vast majority of the institutions of the European Union, involving them in a 
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complex and dynamic cooperation.  
Thus, the Commission submits proposals concerning the elaboration and 

implementation of the Common Agricultural Policy, including the replacement 
of the national organisations with one of the common organisation forms. These 
proposals must take into account the interdependence between the various agri-
cultural aspects and issues. Then, the European Parliament and the Council, de-
ciding in accordance with the ordinary legislative procedure and after consulting 
with the Economic and Social Committee, establish the common organisation of 
the agricultural markets, as well as the other provisions needed for accomplishing 
the objectives of the Common Agriculture Policy and Common Fisheries Policy. 

The Council, upon the proposal of the Commission, shall adopt the 
measures regarding the pricing, taxes, aids and contingencies, as well as the ones 
regarding the establishment and distribution of the fishing possibilities. 

The common organisation provided for in the Treaty on the functioning 
of the European Union6 may even replace the national market organisations. This 
may occur in case the common organisation offers the member states opposing 
this measure and having a national organisation of the respective production 
equivalent guarantees for the labour employment and for the standard of living of 
the respective producers, while taking into account the calendar of the potential 
adaptations and of the required specialisations, and in case this organisation en-
sures, for the commercial trades within the Union, conditions which are similar 
to the ones existing on the national market. 

 In the event a common organisation for certain raw materials is estab-
lished prior to the existence of a common organisation for the corresponding 
transformed products, the respective raw materials used for the transformed prod-
ucts for export to Third Countries can be imported from outside the Union.7 

Therefore, in the Common Agricultural Policy the following instruments 
are to be used: an income support through direct payment (aimed at contributing 
to the income stability and remunerating the farmers protecting the environment); 
market measures (in order to deal with difficult situations, such as a sudden drop 
in demand because of sanitary alerts) and rural development measures, based on 
national and regional programmes to meet the needs the rural areas are faced with. 

 
 
 

 
6 Art. 40 of the Treaty on the functioning of the European Union. 
7 Moreover, according to the provisions of article 44 of the Treaty on the functioning of the Euro-
pean Union, where in a Member State a product is subject to a national market organisation or to 
internal rules having equivalent effect which affect the competitive position of similar production 
in another Member State, a countervailing charge shall be applied by Member States to imports of 
this product coming from the Member State where such organisation or rules exist, unless that State 
applies a countervailing charge on export. The Commission shall fix the amount of these charges 
at the level required to redress the balance; it may also authorise other measures, the conditions and 
details of which it shall determine. 
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 4. Conclusions 
 
 The importance of the Common Agricultural Policy cannot be denied, 
and it benefits of an allocated budget of approximately 50% of the total budget of 
the European Union.8 
 The main role of agriculture is to provide food. Given that the food de-
mand will continue to increase worldwide in the future, the European Union 
should be able to contribute to meeting the world food demand, it is thus para-
mount that the European Union agriculture maintains its production capacity and 
improves it, while complying with the engagements undertaken by the Union re-
garding international trade. However, a strong agricultural sector is vital so that 
the already highly competitive food industry may remain an important part of the 
European Union economy and trade.9 
 In the summer of 2018, the European Commission submitted a series of 
legislative proposals regarding the Common Agricultural Policy, aimed at being 
implemented after 2020. Therefore, the aim of the European Union is to turn the 
Common Agricultural Policy into a series of measures that are readily adaptable 
to the current and future challenges, while providing the European farmers with 
constant support and maintaining however the competitiveness of the agricultural 
sector. 
 In this respect, a clear and sufficient budget and a pragmatic, modern, 
long-term planning were elaborated, at the level of the European Union, for the 
period from 2021 to 2027.  
 Thus, the future common agricultural policy shall continue to ensure the 
high quality and access for everyone to the agricultural products, and it shall be 
based on nine objectives envisaging a series of clear aspects in the agricultural 
sector, each one of these aiming at:  

- ensuring a fair income to farmers, the main objective being that of sup-
porting a reliable income and the farm resilience throughout the European Union 
territory, in order to improve the food security,10  

- improving competitiveness, the main objective being that of stimulating 
competitiveness and agricultural productivity in a sustainable manner in order to 

 
8 Diaconu Nicoleta, Dreptul Uniunii Europene. Politicile Uniunii Europene, Ed. Universul Juridic, 
Bucharest, 2017, p. 145. 
9 Communication from the Commission to the European Parliament, the Council, the European 
Economic and Social Committee and the Committee of the Regions The CAP towards 2020: Meet-
ing the food, natural resources and territorial challenges of the future, Brussels, 18.11.2010 
COM(2010) 672 final, p.4, https://eur-lex.europa.eu/LexUriServ /LexUriServ.do?uri= COM:2010: 
0672:FIN:ro:PDF, consulted on 1.10.2020. 
10 CAP specific objective: Ensuring viable farm income, https://ec.europa.eu/info/sites/info/files/ 
food-farming-fisheries/key_policies/documents/capspecificobjectives-brief_-ensuring viable_ 
farm_income.pdf, consulted on 1.10.2020. 
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deal with the challenges caused by the increase in demand, in a world that is un-
certain as far as the resources and climate are concerned,11  

- resetting the balance of power in the food chain, in order to improve the 
farmers’ position in the value chain,12  

- fighting climate change through a contribution to sustainable energy, as 
well as by mitigating the climate changes and adapting to them,13  

- protecting the environment by promoting the sustainable development 
and by effectively managing the natural resources such as: water, soil and air,14 

- preserving landscapes and biological diversity by contributing to the 
protection of biodiversity, enhancing the ecosystem services and preserving the 
habitats and landscapes,15  

- supporting the generational renewal by modernizing the agricultural 
sector by attracting young people and accelerating the development of their busi-
nesses,16  

- supporting the rural areas to become vibrant by promoting the labour 
force employment, growth, social inclusion and local development in the rural 
areas, including the bioeconomy and sustainable forestry,17  

- protecting the food and health quality by improving the way the Euro-
pean Union agriculture meets the needs of the society as regards the food and 
health, including the provision of safe, nutritious and sustainable food, as well as 
animal welfare.18 
 

 
11 CAP specific objective: Increasing competitiveness, https://ec.europa.eu/info/sites/info/files/ 
food-farming-fisheries/key_policies/documents/cap-briefs-2-productivity_en.pdf, consulted on 
1.10.2020. 
12 CAP specific objective: Farmer position in value chains, https://ec.europa.eu/info/sites/ info/fi-
les/food-farming-fisheries/key_policies/documents/cap-specific-objectives-brief-3-farmer-posi-
tion-in-value-chains_en.pdf, consulted on 1.10.2020. 
13 CAP specific objective: Agriculture and climate mitigation, https://ec.europa.eu/info/sites/ 
info/files/food-farming-fisheries/key_policies/documents/cap-specific-objectives-brief-4-agri cul-
ture-and-climate-mitigation_en.pdf, consulted on 1.10.2020. 
14 CAP specific objective: Efficient soil management, https://ec.europa.eu/info/sites/info/files/food-
farming-fisheries/key_policies/documents/cap-specific-objectives-brief-5-soil_en.pdf, consulted 
on 1.10.2020. 
15 CAP specific objective: Biodiversity and farmed landscapes, https://ec.europa.eu/info/sites/info/ 
files/food-farming-fisheries/key_policies/documents/cap-specific-objectives-brief-6-biodiversity_ 
en.pdf, consulted on 1.10.2020. 
16 CAP specific objective: Structural change and generational renewal, https://ec.europa.eu/ 
info/sites/info/files/food-farming-fisheries/key_policies/documents/cap-briefs-7-structural-change 
_en.pdf, consulted on 1.10.2020. 
17 CAP specific objective: Jobs and growth in rural areas, https://ec.europa.eu/info/sites/info/files 
/food-farming-fisheries/key_policies/documents/cap-specific-objectives-brief-8-jobs-and-growth-
in-rural-areas_en.pdf, consulted on 1.10.2020. 
18 CAP specific objective: Health, Food & Antimicrobial Resistance, https://ec.europa.eu/info/ 
sites/info/files/food-farming-fisheries/key_policies/documents/cap_ briefs_9_final.pdf, consulted 
on 1.10.2020. 
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 Abstract 
 The research focuses on the European Commission's regulations for herbal 
medicines marketing registration and its impact on its businesses. The following study 
uses empirical research, which includes the analysis of several articles and technical 
documents. The study will examine the European Commission's directives for standard-
izing herbal medicines' registration procedures on the European market. According to 
WHO, of the 500,000 species, only 22,000 plants are used in traditional medicine, while 
only 3,000 have been scientifically evaluated. These data highlight the need to simplify 
the registration procedure, allow the process to be streamlined, and launch on the Euro-
pean market as many herbal medicines as possible. The costs involved in herbal medicine 
manufacturing sum to between € 90,000 and € 140,000 for each medicine plant. A large 
part of the costs is generated by the clinical tests required for the product registration 
process. However, the simplified registration procedure exempts products that can prove 
a 15-30 year history of components usage in the European space.  
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 1. Introduction  
 
 The use of plants for therapeutic purposes has been known since the dawn 
of time. This is how ancient mythology shows a keen interest in medicinal plants. 
Moreover, this craze for herbal medication has been the subject of an in-depth 
investigation in the Pharmakitis - a reference work now lost but cited on several 
occasions by the Hippocratic Treatise on Affections, and where the reader could 
find much practical information, particularly on herbal remedies. According to 
Wang2 in the European Union, more than 600 plants are used in herbal medicine 
(including 200 frequently) and 1500 in homeopathy (including 300 frequently). 
This economic area represents 50% of the world market for herbal medicines, 
38% for Germany, and 22% for France.  
 The Western Pharmacopoeia comprises 50% of natural origin (plant, an-
imal, marine, microbiological ...) and 25% of drugs containing plant extracts or 

 
1 Oana Iuliana Rujoiu - Doctoral School of Law, Bucharest University of Economics Studies, 
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2 Wang, Saisai, Market Access of Traditional Chinese Medicinal Product in the EU, Springer, Ber-
lin, 2020, p. 6-10. 
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active molecules coming directly from plants. A decade ago, ethnopharmacolog-
ical studies could be equated to quackery; they are now the subject of high-level 
research recognized by the international scientific community. Of the 500,000 
plant species recorded on the earth's surface, only half of which are listed by bot-
anists, the World Health Organization has identified 22,000 plants used by tradi-
tional medicines3. Only 3,000 of them have been scientifically evaluated. Herbal 
medicines can consist of a whole plant, a part of a plant called a plant drug, whose 
active principle has been isolated from a plant and optionally chemically modified 
by adding a functional group.  
 However, the use of herbal medicines is far from being without risks for 
the patient. Indeed, the disappearance of the therapeutic traditions transmitted un-
til then orally by healers is a misuse source. Self-medication often leads to over-
consumption, prolonged catches, sometimes at odds with the physiological state 
or pathological patients. Also, epidemiological, pharmacological, and toxicolog-
ical studies are often lacking for this type of product. They are challenging to 
carry out in combinations of several plants in the same drug, contamination, or 
lack of traceability. Not to mention that there are many cases of interactions be-
tween herbal medicines and allopathic chemical medicines (especially with St. 
John's Wort, garlic, turmeric, harpagophyton, ginger, ginseng, horse chestnut, 
colchicum, or licorice...)4. Therefore, it is necessary to establish specific regula-
tions to guarantee the pharmaceutical quality, safety of use, and therapeutic effi-
cacy of the drug while considering the traditional use of herbal remedies. The 
regulation of herbal medicines establishment began with the work of the "Kom-
mission E" in Germany from 1979, followed by the publication of 1986 France's 
first "Notice to manufacturers" by AFSSAPS5. 
 This thesis will study the herbal medicinal product's legislative status, 
mode of registration, or authorization of placing on the market (AMM) and how 
EU's rules impact the businesses which activate in this industry. The following 
study uses empirical research, including the analysis of several articles and tech-
nical documents, especially legal texts issued by the European Commission. The 
research begins with the problem delimitation and continues with analyzing the 
field's legislative ambiguity, the criticisms regarding the registration criteria, and 
ends with the economic impact analysis on the industry's companies and the re-
search conclusions. 
 
 
 
 

 
3 Gaedcke, Frauke, Steinhoff, Barbara, Herbal Medicinal Products: Scientific and Regulatory Basis 
for Development, CRC Press, Boca Raton, 2003, p. 7-10. 
4 Zahl, Adrian, International Pharmaceutical Law and Practice, Lexis Nexis, New York, 2019, p. 
84. 
5 Ibid., p. 89. 
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 2. Problem delimitation 
 
 In 2007, 110 of the 193 whom the Member States had in place a regula-
tory policy regarding the production and registration of traditional medicines, 
compared to only 15 in 1986. Traditional products are qualified in different ways 
according to the various regulations in force around the world. However, many 
countries continue to seek technical assistance from whom to comply with tradi-
tional medicines' quality, safety, and efficacy requirements6. To this end, WHO 
has produced several documents to assist national governments, including ex-
planatory notes on research and evaluation methods, “Good Agricultural and Col-
lection Practices for medicinal plants/GACP), acceptable manufacturing prac-
tices (GMP), and the role of the pharmacist in traditional medicine. GACPs aim 
to ensure the quality of plant raw materials used in medicines' production while 
GMPs guide how to convert these components into quality medicines. Some 
WHO regional offices - including those in Africa, the Eastern Mediterranean, and 
South-East Asia regions - have also produced more local explanatory notes on 
the regulation and registration of traditional medicines and suggestions for their 
marketing. WHO continues to monitor traditional medicines' status around the 
world through surveys and other data collection activities. The information thus 
gathered served as the basis for a global review of herbal medicines' legal status. 
The results of the most recent survey have enabled whom to develop its strategy 
for traditional medicine. This strategy is currently updating, and a second global 
survey is underway to support this effort.  
 The various work of WHO culminated in the adoption in 2009 of a reso-
lution of the "World Health Assembly" on traditional medicine7. This resolution 
WHA8 62.13 calls on governments to respect, preserve, and widely disseminate 
traditional medicine knowledge while developing national policies aimed at pro-
moting the safe and effective use of traditional medicines, developing traditional 
medicine supported by research and innovation, and including traditional medi-
cine in national health systems. WHA 62.13 further encourages the different 
Member States to cooperate and share their knowledge and strengthen the dia-
logue between classical and traditional practitioners.  
 Traditional medicine remedies should be used wisely, like any other med-
icine, with full awareness of the risks of toxicity or drug interactions. However, 
patients' knowledge of these risks of misuse is relatively superficial, while the 
risks of adverse events are relatively low when these products are correctly used. 
Most of the undesirable effects observed are attributable to the product extrinsic 
factors with specific inherent contraindications to the physio-pathological state 

 
6 Wang, Saisai, op. cit., 2020, p. 34. 
7 Cueto, Marcos, Brown, Theodore, M., Fee, Elizabeth, The World Health Organization: A History, 
Cambridge University Press, Cambridge, 2019, p. 280-290. 
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patients or allopathic medications. Also, herbal drugs are susceptible to light, 
temperature, humidity, soil quality, time of harvest, etc. All of these environmen-
tal factors complicate the drug manufacturing process and require standardized 
quality controls. Suppose the development of a conventional drug generally in-
volves an average of twelve years of research and work and costs several billion 
dollars. The traditional one could require much more time and incur a much 
greater cost if it had to be developed and developed from scratch. Regarding syn-
thetic chemical drugs, the money spent on research and development is recover-
able if the patented product is brought to market. 
 In contrast, plants cannot be patented in the same way as chemicals be-
cause someone cannot have exclusive rights to a tree or a flower, so nothing can 
prevent anyone from cultivating the same plant for medicinal purposes. In prac-
tice, the result is that the amount spent on the analysis and standardization of 
certain herbal medicines could not be recovered from the finished product's sales. 
Therefore, we can understand the reluctance of companies to invest when the 
possibility of obtaining a return on investment is limited or even non-existent. 
The criteria for each product identification and the determinant role of these con-
stituents' combinations represent the first step in quality checking. Laboratory 
tests, even if they are standardized, ignore the fact that there is a long history of 
observations, field trials, and clinical trials for many traditional medicines. A his-
tory of regular and prolonged use of a substance, apparently without significant 
incidents, can supplement the verification of its safety in use and strengthen 
claims about its therapeutic effectiveness. This is how European legislation has 
adopted guaranteed safe use and plausible effectiveness.  
 In the future, it will be necessary for WHO to preserve both historical 
knowledge and newly collected data, which could result in the creation of a global 
database of all information relating to traditional medicine. This will help consol-
idate pre-existing research and better identify priority shortly needs. This data-
base should also include the knowledge of traditional healers while respecting 
intellectual property rights.  
 
 3. Legislation, a double-edged sword 
 
 As the seven-year transition period set in Directive 2004/24/EC has come 
to an end, only medicines registered or authorized can be marketed in the Euro-
pean Union as of May 1, 20119. The new directive introduced a procedure regis-
tration for traditional herbal medicines, which was more straightforward than the 
one provided for other medicines - a simplified procedure justified by the age of 
use of traditional herbal medicines. Also, the required guarantees regarding phar-
maceutical quality, user safety, and therapeutic efficacy are justly provided. Thus, 

 
9 Euromonitor, Available at the URL: https://www.eumonitor.eu/9353000/1/j9vvik7m1c3gyxp/vit 
gbgift7xs, accessed on October 5, 2020. 
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the directive enacts an undeniable security pledge for the European Commission 
but is perceived as a threat by medicinal plants individual defenders. The latter 
wonder if this legislation would not justify a kind of "witch hunt."  
 
 4. The registration conditions of traditional use 
 
 According to Articles 16a to 16i of Directive 2001/83/EC, Member States 
must comply with a specific registration procedure for traditional medicinal prod-
ucts that meet explicit criteria10. It is a regulatory system modeled on conven-
tional drugs but simplified. This procedure can only be used if a marketing au-
thorization cannot be obtained following the Directive 2001/83/EC, mainly due 
to lack of a proven adequate using safety level11. The marketing authorization 
should not apply to homeopathic medicinal products. However, according to Eu-
ropean Commissioner for Health and Consumer Protection, this procedure is open 
to all traditional herbal medicines, including Chinese or Ayurvedic herbal thera-
pies or any other traditional medicine, as long as the required conditions are met. 
According to Article 16b of Directive 2001/83/EC, the applicant and the registra-
tion holder must be established in the European Community. The competent 
Member State authorities are concerned about deciding on the application for reg-
istration of traditional use. These will have to determine whether simplified reg-
istration conditions are met and include the evidence attesting to the safety of 
using the medicinal product. These will have to determine whether simplified 
registration conditions are met and include the safety proof of using the medicinal 
product. It is also possible to approach the Herbal Medicinal Products Committee 
(HMPC) to seek an opinion on the traditional medicine product's testimony effi-
cacy12. The Commission has defined the Directive 2001/83/EC' Article 16 to reg-
ister certain traditional herbal medicines further, a list of substances, preparations, 
and herbal combinations intended for use as traditional herbal medicines based 
on the HMPC proposals.  
 Moreover, Member States must recognize traditional herbal medicines' 
registrations based on Community monographs when they subsist the concerned 
medicine. The list was set out in Annex I to Decision 2008/911/EC of 21 Novem-
ber 2008. Annex II of the same decision specifies the indications, dosage, admin-
istration route, and any other information necessary for the safe use of the plant 
substance as traditional medicine. This decision was then modified several times 
to update the list continually: the modifications were made via decisions 

 
10 Europeean Commision, Available at the URL: https://ec.europa.eu/health/sites/health/files/files/ 
eudralex/vol-1/dir_2001_83_consol_2012/dir_2001_83_cons_2012_en.pdf, accessed on October 
10, 2020.  
11 Ibid. 
12 European Medicines Agency, Available at the URL: https://www.ema.europa.eu/en/committees/ 
committee-herbal-medicinal-products-hmpc, accessed at October 5, 2020. 
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2010/28/EC13, 2010/30/EC, and 2010/180/EC14 of March 25, 2010. The new reg-
istration procedure considers the unique characteristics of herbal medicinal prod-
ucts, particularly their age, so that the applicant must provide historical evidence 
of safe use for thirty years, with at least fifteen years of use in the European Un-
ion. The age of use makes it possible to reduce the need for clinical trials. Pre-
clinical trials (on animals) do not seem necessary either, since, based on infor-
mation relating to its traditional use, the drug demonstrates its safety under the 
conditions of use specified. 
 Thus, clinical data are not necessarily required for herbal medicines with 
old use, provided that the effectiveness of these medicines is plausible, taking 
into account their age of use and the experience acquired based on bibliographical 
data and expert reports. However, the age of use cannot rule out any concerns 
relating to the product's safety, and the competent authorities are empowered to 
request, if necessary, all the data necessary for the safety assessment. The attes-
tation of at least 15 years of use in the Community was required. After all, it was 
considered more challenging to collect data on the length of use of medicinal 
products in other regions of the world, especially safety data, because pharma-
covigilance systems vary significantly from country to country. Therefore, im-
plementing a simplified registration procedure must be accompanied by the trans-
mission of bibliographic evidence or expert reports establishing that the medici-
nal product concerned, or an equivalent product has been used—medical during 
the period in question.  
 However, concerning the manufacture and pharmaceutical quality of 
these products, applications must meet the same requirements as "standard" mar-
keting authorization. According to Directive 2001/83/EC15, traditional herbal 
medicines must be composed exclusively of herbal substances or preparations, 
except vitamins and minerals having an ancillary effect. To benefit from the sim-
plified procedure, traditional herbal medicines must be administered orally, ex-
ternally, or by inhalation. According to the HMPC, the interpretation of the terms 
"external use" refers mainly to the application to the skin and administration by 
nasal, rectal, vaginal, ocular, or auricular routes.  
 Therefore, products administered by injection (e.g., extracts of fermented 
mistletoe used in anthroposophic medicine) remain subject to the standard mar-
keting authorization procedure. As clinical trials are not required for a product 
subject to simplified registration, it seems advisable to limit the procedure's scope 
to products intended to treat minor illnesses or mild symptoms. Without the doc-
tor's intervention, while drugs indicated in cancerous, metabolic (diabetes, hypo-

 
13 European Union Law, Available at the URL: https://eur-lex.europa.eu/legal-content/en/TXT/ 
?uri=CELEX:32010L0028&qid=1495655354384, accessed on October 5, 2020. 
14 European Union Law, Available at the URL: https://eur-lex.europa.eu/legal-content/EN/TXT/ 
?uri=CELEX%3A32010D0180&qid=1604685500306, accessed on October 5, 2020. 
15 Ibid. 
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thyroidism, etc.), severe or cardiovascular infectious pathologies (hepatitis, ma-
laria, etc.) must be administered under medical supervision. This is why tradi-
tional herbal medicines, which would be indicated in major pathologies, are sub-
ject to the standard marketing authorization procedure.  
 
 5. The "witch hunt"? 
 
 According to the "Collective for the Defense of Natural Medicine," the 
directive regulating traditional herbal medicines' registration is freedom kill be-
cause it's reducing the citizens' therapeutic choices. According to the "Collective 
for the Defense of Natural Medicine," the directive regulating traditional herbal 
medicines' registration is freedom kill because it reduces the citizens' therapeutic 
choices. This collective has collected no less than 1.4 million signatures above 
the threshold of 1 million necessaries for the constitution of a European Citizens' 
Initiative (IEC), which has the mission of denouncing this new legislation. The 
petition circulated by the European Alliance of Initiatives for Applied Anthro-
posophy aims to achieve full legal recognition of anthroposophic medicine and 
has also exceeded the threshold of 1 million signatures. Also, the citizen move-
ment “Avaaz” collected 850,000. Finally, it should be noted the presentation of a 
lesser-known petition, having collected only 181 signatures, presented by the 
French Gérard Weidlich, on behalf of the Center for Innovations, Research and 
Scientific Information (CIRIS) and "concerning the danger presented by Di-
rective 2004/24/EC16 for the use of natural medicine products".  
 In the text of this last petition, it is above all a question of the problem of 
limiting the use of vitamins and minerals (which are only authorized in herbal 
medicines if their effect is incidental to that of vegetable substances) as well as 
the economic constraints imposed by the application of Directive 2004/24/EC. 
Moreover, the Directive 2004/24/EC underlies the problem of limiting vitamins 
and minerals they use (which are only authorized in herbal medicines if their ef-
fect is incidental to that of vegetable substances) and the economic constraints 
relevance. According to Thierry Thévenin, botanist and secretary of the 
S.I.M.P.L.E.S17. (which brings together eighty producer-gatherers of medicinal, 
aromatic, food, cosmetic and tinctorial plants), the appeal to protect natural med-
icine has “the merit of bringing to light a genuine and disturbing phenomenon: 
the galloping inflation of regulatory tools and procedures which, under the laud-
able pretext of protecting the public, disempower it and progressively subject it 
to the interest groups rare pressure, lobbying groups, which are sufficiently orga-
nized and powerful to have the means to decipher, analyze, orient these measure-
ments or even more merely to exist legally by going through the sieve of these 
legal provisions of incredible complexity”. To understand the real impacts of the 

 
16 European Union Law, Available at the URL: https://eur-lex.europa.eu/legal-content/EN/TXT/ 
?uri=CELEX%3A32004L0024&qid=1604685603307, accessed on October 10, 2020. 
17 Https://www.herbesdevie.com, accessed on October 10, 2020. 
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regulation of herbal medicines, we will now try to show and analyze the main 
criticisms formulated about the registration criteria for traditional use, then those 
concerning the financial aspect of registration.  
 
 6. The criticisms leveled against the registration criteria 
 
 Following the adoption of Directive 2004/24/EC18, many media have pre-
sented the new regulations leading to the disappearance and ban of medicinal 
plants. However, this is pure disinformation. Directive 2004/24/EC does not ban 
traditional herbal medicines from the European market. On the contrary, the pro-
cedure it institutes is visibly less cumbersome, less complicated, and less expen-
sive than other drugs. Besides, a late entry into force has been foreseen, so that 
manufacturers of traditional herbal medicines have an exceptional transitional pe-
riod of seven years to register their products. According to Brendler Thomas19, 
the directive does not prohibit either unconventional therapies or does homeopa-
thy, the plants themselves or the works that deal with plants and traditional herbal 
medicines placed on the European Union market will now be safer. Protest move-
ments say there is no indication that it will be easy to gather the necessary evi-
dence regarding traditional use duration.  
 
 7. The difficulty of collecting evidence of traditional use 
 
 According to them, the production of the files proves impossible for 
many artisanal manufacturers. Directive 2004/24/EC aims to harmonize the reg-
ulations relating to traditional herbal medicines in all member countries of the 
European Union. This new legislation aims to preserve public health and, at the 
same time, facilitate the free movement of traditional herbal medicines on the 
European market. These significant objectives thus fully justify any difficulties 
encountered by manufacturers who must comply with the new requirements. An-
other criticism stems from the complexity of this legislation. The difficulty lies 
in the definition of herbal medicinal products, which is extremely broad and en-
compasses a vast number of plants, herbal substances, and herbal preparations.
 To simplify the compilation of dossiers, the European legislator has pro-
vided for the creation of a list of substances, preparations, and plant combinations 
intended for use in traditional herbal medicines. The Commission defines this list 
based on a proposal from the HMPC and aims, together with the community mon-
ographs developed by the HMPC, to further facilitate the registration procedure. 
 
 

 
18 European Union Law, Available at the URL: https://eur-lex.europa.eu/legal-content/EN/TXT/ 
?uri=CELEX%3A32004L0024&qid=1604687144961, accessed on October 10, 2020. 
19 Brendler, Thomas, Phillips, Denzil, L., Spiess, Stefan, A Practical Guide to Licensing Herbal 
Medicinal Products, Pharmaceutical Press, London, 2009, p. 89. 
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 8. The independence of the members of the committee for herbal 
medicines 
 
 Furthermore, the experts' independence, which makes up the HMPC - a 
body under the European Medicines Agency (EMA) is questioned. However, Ar-
ticle 63 of Regulation 726/2004/EC20 lays down rules to avoid conflicts of interest 
and ensure the objectivity of the committees responsible for medicinal products' 
authorization. These rules apply to members. of the HMPC. The experts who 
make up the HMPC are not industrialists, but academics or people employed in 
public bodies (national health agencies ...); moreover, they must declare their pos-
sible conflicts of interest.  
 
 9. The products situation that would not have obtained the required 
registration  
 
 Products recognized as medicinal products within the meaning of the def-
inition given in Article 1 (2) of Directive 2001/83/EC21 may be marketed only as 
medicinal products. As long as traditional herbal medicine is not registered or 
authorized, it cannot be placed on the European Union market. Herbal products 
can be listed and marketed as dietary supplements as long as they do not meet the 
definition of medicines and meet all the requirements imposed by European leg-
islation on food supplements. In particular, they must comply with Directive 
2002/46/EC22 on the conjecture of the Member States laws relating to food sup-
plements and Regulation 1924/2006/EC23 on nutrition and health claims made on 
foods. 
 Some detractors of the new legislation blame the directive for favoring 
European plants and, to a lesser extent, Chinese and Indian plants (the latter being 
used by Ayurvedic medicine), to the detriment of thousands of African Ameri-
cans Oceanic plants. To respond to this accusation, the remarks of European 
Commissioner John Dalli are quite relevant. Indeed, according to him, the sim-
plified procedure does not limit access to simplified registration to only medicines 
of European, Chinese, or Ayurvedic traditions24. It facilitates placing traditional 
herbal medicines on the European market and does not impose any more binding 

 
20 European Union Law, Available at the URL: https://eur-lex.europa.eu/legal-content/EN/TXT/ 
?uri=CELEX%3A32004R0726&qid=1604687408365, accessed on October 15, 2020. 
21 European Union Law, Available at the URL: https://eur-lex.europa.eu/legal-content/EN/TXT/ 
?uri=CELEX%3A32001L0083&qid=1604687468941, accessed on October 15, 2020. 
22 European Union Law, Available at the URL: https://eur-lex.europa.eu/legal-content/EN/TXT/ 
?uri=CELEX%3A32002L0046&qid=1604687531160, accessed on October 17, 2020. 
23 European Union Law, Available at the URL: https://eur-lex.europa.eu/legal-content/EN/TXT/ 
?uri=CELEX%3A32006R1924&qid=1604687588766, accessed on October 17, 2020. 
24 The BMJ, Available at the URL: https://www.bmj.com/content/342/bmj.d2815, accessed on Oc-
tober 17, 2020. 



Innovation and Development in Business Law                                                             326 
 

 

obligations than those already laid down in marketing authorization procedures. 
Dr. Robert Verkerk of the Alliance for Natural Health (ANH) denounces the Eu-
ropean procedure's incompatibility for registering traditional herbal medicines 
with non-European medicines. According to him, this would be akin to “passing 
a square through a round hole”25.   
 Therefore, the regulatory system would ignore specific traditions and not 
be adapted to plants from other crops. He says that an adaptation of the directive 
is urgently needed because the latter would discriminate against non-European 
cultures, contrary to human rights. Nevertheless, in reality, Article 16i of Di-
rective 2001/83/EC26, as amended by Directive 2004/24/EC27, obliges the Com-
mission to present to the European Parliament and the Council a report on apply-
ing the procedure. Simplified registration - a report that would assess the possi-
bility of extending the registration of traditional use to other categories of medic-
inal products than those initially covered by the directive. This report was set out 
in a communication from the European Commission dated September 29, 2008. 
The Commission proposes to extend the simplified registration procedure to the 
case of certain traditional medicines used by non-conventional European and 
non-European medicines. Could be concerned in particular anthroposophic, Chi-
nese, Ayurvedic, Kampo, Mongolian, Tibetan, Thai, Unani, Vietnamese and Ko-
rean medicines.  
 The Commission also suggests facilitating the placing on the market of 
traditional products which have been used for a long time in the European Union, 
but which are not herbal. This is how she wants to register as traditional medicine 
preparations based on honey, propolis, fish oils, minerals, or micro-organisms 
(probiotics, for example). Such Commission proposals should emphasize that 
Community legislation on medicines, particularly Directive 2001/83/EC, follows 
a product-specific approach and does not seek to create a comprehensive frame-
work for regulating all traditional medicines. Directive 2004/24/EC does not ap-
ply to all traditional medicines: it only concerns traditional herbal medicines that 
meet precisely defined criteria. The regulation of different traditional medicines 
requires a different approach from that provided in Directive 2004/24/EC.  
 
 10. Systematic evaluation genotoxicity 
 
 According to Article 16c, paragraph 1, point d) of Directive 2001/83/ 

 
25 Edzard Ernst, available at the URL: https://edzardernst.com/2019/02/robert-verkerk-alliance-for-
natural-health-at-his-finest/, accessed on October 17, 2020. 
26 European Union Law, available on the URL: https://eur-lex.europa.eu/legal-content/EN/TXT/? 
uri=CELEX%3A32001L0083&qid=1604688008320, accessed on October 17, 2020. 
27 European Union Law, Available at the URL: https://eur-lex.europa.eu/search.html?scope=EUR 
LEX&text=2004%2F24&lang=en&type=quick&qid=1604688610203, accessed on October 17, 
2020.  
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EC28, a simplified registration request must be accompanied by a bibliographic 
study of safety data as well as an expert report. In one of its explanatory notes 
concerning the non-clinical documentation of herbal medicinal products, the 
HMPC considers that the genotoxic potential of a herbal preparation must always 
be evaluated. This explanatory note also indicates that genotoxicity data are avail-
able for many active substances but that their quality is often unsuitable for a 
correct safety assessment.  
 If such an assessment is not possible, then further genotoxicity testing is 
necessary. The systematic demand for genotoxicity data makes it very difficult to 
propose new plant entries to the Community list of medicinal plants, as these 
latter data are not generally available. Moreover, this situation probably explains, 
at least in part, the low number of applications for plant registration received so 
far. Therefore, the Commission proposes only submitting a request for genotoxi-
city data to evaluate traditional herbal medicinal products on a case-by-case basis, 
i.e., only in specific security risk cases. This approach is supposed to preserve 
public health while allowing the registration of many traditional herbal medi-
cines. The data shows that in Romania, the evaluation of genotoxicity was the 
source of instructional measures by ANM in many cases: indeed, out of 71 cases 
assessed on November 30, 2018, only four favorable opinions were granted, the 
67 other cases have been the subject of one or more investigative measures29. 
 
 11. Criticisms leveled at the recording economics 
 
 According to the Wang30, the traditional use registration procedure's cost 
is estimated at an amount varying between 90,000 and 140,000 € per plant. Also, 
it should be emphasized that in the case of a composition, each plant must be 
studied in isolation, resulting in a cost far higher than what most manufacturers 
can afford. Any Stoica, Department of Pharmaceutical Assessment head at ANM 
and also a member of the HMPC, is not convinced of the veracity of such 
amounts. According to her, the registration costs around € 5,000 per plant. How-
ever, it is likely that a traditional remedy, such as Chinese or Ayurvedic, consist-
ing of ten or fifteen plant species, would never be profitable because of the exor-
bitant cost involved in registering it. Although simplified, this procedure is pri-
marily inspired by the provided procedure for conventional drugs. Therefore, it 
is expensive or even overpriced for many small manufacturers who do not have 
a regulatory affairs department like the large pharmaceutical industries.  
 Moreover, the European Commission has no specific fund that would al-
low small and medium-sized pharmaceutical companies to meet the simplified 

 
28 European Union Law, Available at the URL: https://eur-lex.europa.eu/legal-content/EN/TXT/ 
?uri=CELEX%3A32001L0083&qid=1604688709935, accessed on October 17, 2020. 
29 ANM, Available on the URL: https://www.anm.ro/agentie/rapoarte-de-activitate/, accessed on 
October 17, 2020.  
30 Wang, Saisai, op. cit., 2020, p. 54-67. 
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procedure's requirements. However, the community monographs established by 
the HMPC and the substances list, preparations, and plant combinations intended 
for use as traditional herbal medicines facilitate the registration of certain medi-
cines and thus help reduce the costs of compliance with the requirements of the 
simplified procedure. Opponents of Directive 2004/24/EC claim that it will ben-
efit the large pharmaceutical companies that will then have a monopoly in health. 
The new legislation will have the effect of restricting the number of players in the 
healthcare market. 
 In response to these accusations, Any Stoica's words are particularly re-
vealing. According to this expert, all this disinformation climate is maintained by 
the dietary supplements manufacturers who often pretend to be drug manufactur-
ers. Indeed, the medicinal plant's sector does not exclusively concern medicine 
and pharmaceutical industry. For example, some companies that misuse thera-
peutic claims prefer that the Commission not look too closely at their case. Ac-
cording to Any Stoica, the media offensive against the new regulation of herbal 
medicines has been maintained by the food lobby. Directive 2004/24/EC's pri-
mary objective is to preserve public health by offering only safe, effective, and 
quality remedies for European citizens. In Romania, European Directive 2004/24/ 
EC largely corresponds to pre-existing national legislation. Indeed, before the en-
try into force of this directive on May 1, 2011, herbal medicines already had to 
be the subject of marketing authorization, just like conventional chemical medi-
cines.  
 The possibility of presenting an amended marketing authorization dossier 
was introduced into Romanian regulations following work carried out since 1982 
by experts who selected medicinal plants whose traditional use is recognized and 
harmlessly guaranteed. This procedure made it possible to dispense with pre-clin-
ical and clinical trials once traditional use was proven. The only difference with 
the European procedure for registering traditional use consists in the absence of 
fixing a precise duration of traditional use required for the acceptance of the file 
in the case of the former Romanian ANM, while a period of use of thirty years, 
of which fifteen in the European Union, is required under the new European pro-
cedure. The registration's financial weight consequence would mean the disap-
pearance of phytotherapy, herbalism, homeopathy, aromatherapy, or oligo-ther-
apy. Some say that traditional herbal medicines are of little interest to the big 
pharmaceutical companies because they are hardly patentable and are therefore 
much less profitable, leading to a consequent decrease in the number of herbal 
medicines.  
 As for the list of substances, preparations, and combinations of plants 
intended for use as traditional herbal medicines, it will take years of further work 
to complete it, as the number of potentially usable plants is enormous. According 
to Electronic Journal of Biotechnology, there are more than 1,500 species of me-
dicinal plants in mainland France and tens of thousands of species commonly 
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used worldwide, not to mention compound remedies31. In contrast, the commu-
nity list listed, in February 2015, only 215 products and only 79 community me-
dicinal plant monographs were finalized. Fervent advocates of natural medicine 
are wondering how long it will take until thousands of traditional herbal remedies 
are validated and authorized. However, given the need to protect public health, it 
is perhaps appropriate to favor the qualitative aspect over the purely quantitative 
aspect.  
 
 12. Prospects for the legislation on the registration of traditional use 
 
 Directive 2004/24/EC aimed to take into account the particular situation 
of medicinal products that, despite their age in use, do not meet the conditions 
required to benefit from a marketing authorization as provided for by Community 
pharmaceutical legislation. The said directive aimed to authorize the marketing 
of these products under harmonized conditions and ensure public health protec-
tion by subjecting these products to the necessary guarantees in terms of quality, 
safety, and efficacy. During the Chapter 2a of Directive 2001/83/EC public con-
sultation, some interested parties reported their experience in applying the sim-
plified registration procedure requirements. The need to provide genotoxicity 
data must is be considered on a case-by-case basis as part of the simplified regis-
tration procedure. Indeed, an erroneous interpretation of legal requirements could 
result in the marketing of certain herbal medicines under another qualification, 
without necessarily presenting the same guarantees in quality, safety, and effi-
cacy.  
 Such a result would be contrary to the objectives of Directives 2001/83/ 
EC and 2004/24/EC. To deal with this difficulty, case-by-case decision-making, 
based on particular job security concerns, appears to be a judicious and balanced 
approach consistent with the above directives' objectives. The European Com-
mission is prepared to consider extending the simplified registration procedure to 
products other than old-use plant substances. The proposed extension allow ac-
cess to the simplified registration procedure for remedies derived from European 
or non-European medicines (mainly Chinese, Mongolian, Thai, Tibetan, or Viet-
namese medicines). For traditional products use whose use is old in Europe and 
which are of animal origin (beehive products such as honey, royal jelly, propolis; 
fish and shellfish oils; snake venoms ...), mineral or micro-biological (probiotics 
...).  
 Many of these products are present in the Community Market. Imple-
menting the simplified registration procedure will harmonize a sector in which 
the Member States currently display differences in classification and marketing 
rules. The simplified procedure will also strengthen public health protection since 

 
31 Electronic Journal of Biotechnology, Available at the URL: http://www.ejbiotechnology.info/ 
index.php/ejbiotechnology/article/view/v2n2-2/819, accessed on October 17, 2020. 
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the quality, safety, and efficacy of the products concerned will be assessed under 
this procedure. This proposal to extend the said procedure was widely approved 
during the draft's public consultation. On the other hand, it should be emphasized 
that the simplified registration procedure's essential requirements are based on 
public health considerations such as the limitation to products that have proven 
15 years of use in the European Community32.  
 Also, it should be noted that Community legislation on medicinal prod-
ucts follows a specific product approach and does not seek to create a framework 
for the regulation of traditional medicines. This is why, during the public consul-
tation, the supporters of three traditional medicines using products of ancient use 
(in this case, anthroposophic, Ayurvedic, and traditional Chinese medicines) 
came out in favor of global regulation of their system. Therefore, it was suggested 
to provide proof of the plausibility or efficacy of the products not by drug but by 
therapeutic approach. The regulation of these traditions requires a different ap-
proach from that provided for in Directive 2004/24/EC. Therefore, the Commis-
sion does not plan to extend the scope of the simplified registration procedure to 
traditional medicines as such. 
 
 13. Conclusions 
 
 This work shows that herbal medicine is a medicine in its own right. It is 
subject to quality controls as demanding as those recommended for drugs whose 
active ingredients are chemical or biotechnological origin, which justifies its 
place in the pharmaceutical monopoly. These legislative requirements aim to pro-
mote public health by reducing the therapeutic accidents risk and preserving plant 
resources' sustainability with a concern for sustainable development while re-
specting countries' intellectual property, sourcing the vegetable raw materials. 
The success of the so-called “traditional use” registration procedure should en-
courage an extension of this simplified procedure to traditional medicinal prod-
ucts other than those based on plants, particularly those of mineral or animal 
origin (including medicines based on bee products such as royal jelly or propolis).  
 The plants' combinations exhaustion whose traditional use has been 
demonstrated and the need to treat new emerging pathologies should lead to some 
criteria relaxation to open it more to foreign plants to the European Union. Also, 
the systematic genotoxicity evaluation requires in-depth reflection by national 
and community health authorities on this issue. These tests do not constitute an 
additional obstacle to registering herbal phytotherapy drugs whose traditional use 
has been duly approved. Finally, the existing European legislation on traditional 
herbal medicines could serve as a model for countries from other continents 
which make extensive use of traditional pharmacopeia without having the legis-

 
32 Wang, Saisai, op. cit., 2020, p. 94-105. 
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lative tools, they need to ensure quality, safety, and effectiveness of their tradi-
tional remedies, as well as the sustainability of natural resources.  
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1. Introduction 
 
The COVID-19 pandemic caused the entire European business environ-

ment to go through a period of uncertainty, multiple financial consequences, 
growing pressure and a near-total lack of economic prospects. 

At the same time, it has quickly emerged that both state and private actors 
have not been prepared for the challenges posed by the pandemic and are still 
unprepared for the pressing problems of this turn of the century: climate change, 
the collapse of biodiversity, reducing the quality of life, air pollution and acidifi-
cation of the oceans2. 

In this context, there is a growing need for the European Union as a 
whole, and at the same time for national governments, to continue to strengthen 
economic confidence, keep economies moving and support companies and work-
ers a long term from now3 on through coherent and decisive normative measures, 
given that the economic crisis caused by the pandemic has affected all countries, 
regardless of the income level and the living standard of the population. Thus, the 

 
1 Dragoș Mihail Mănescu - Faculty of Law, Bucharest University of Economic Studies, Romania, 
dragos.manescu@drept.ase.ro.  
2 Valentina Vasile, Zizi Goschin, Marius Surugiu, Raluca Mazilescu, Oana Chindriș-Vasioiu, Cor-
nelia Dumitru, Mădălina Tocan, Rolul statului-națiune în gestionarea crizei Sars Cov-2 din 
România. politici de combatere, recuperare și reziliență în domeniul economiei, Romanian Acad-
emy, Department of Economic, Legal and Sociological Sciences, Institute of National Economy, 
Bucharest, May 2020, p. 3, https://acad.ro/SARS-CoV-2/doc/d10-RolulStatului-Natiune.pdf., con-
sulted on 1.10.2020. 
3 Angel Gurría, Secretary-General of the Organization for Economic Co-operation and Develop-
ment (OECD) in the opening remarks of the OECD Ministerial Council Meeting: The Road to 
Recovery: Strong, Resilient, Green and Inclusive, 28 October 2020, https://www.oecd.org/ corona-
virus/en/, consulted on 1.10.2020. 
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latest data (April 2020 vs. December 2019) from the Seasonally Adjusted Indus-
trial Production Index of the United Nations Industrial Development Organiza-
tion (UNIDO) indicate that both middle/lower and higher income countries have 
been affected substantially by the problems generated by COVID-19. At the same 
time, the direct costs of the COVID-19 pandemic associated with disease and 
mortality are lower than the indirect losses caused by the crisis4. 

As a result, the European institutions have responded through a series of 
legislative initiatives aimed at supporting the business environment and reducing 
both the financial and social impact of a predictable slowdown in the global econ-
omy, along with an exponential increase in spending to combat the effects of the 
pandemic. 

 
2. Legislative measures adopted by the European Union to support 

the business environment in the context of the COVID-19 pandemic 
 
Since the beginning of the pandemic, the European Commission has 

launched immediate action packages (April 2020) which have been adopted by 
the European Council and the European Parliament: 

1. Coronavirus Response Investment Initiative (CRII)/Coronavirus Re-
sponse Investment Initiative (CRII +) 

These two packages of measures were soon followed by others (19 May 
27 May 2020): 

2. Temporary support for unemployment risk mitigation (SURE) - 19 
May 2020; 

3. Recovery assistance for cohesion and the territories of Europe (RE-
ACT-EU) - 28 May 2020. 

The CRII package did not provide new financial resources at EU level, 
but called for flexibility in the use of existing resources, namely the European 
Regional Development Fund (ERDF), the European Social Fund (ESF) and the 
Cohesion Fund (CF) or unused resources in the sense of directing them to the 
areas that needed them most5. 

Among the measures taken at the level of the European Union, we will 
refer, mainly, to those aimed at the business environment, regardless of the pack-
age of which they were part. 
 

3. Coronavirus Response Investment Initiative (CRII)/Coronavirus 
Response Investment Initiative (CRII +) 

 
They were based on the idea of solidarity and responsibility that must 

exist, now more than ever, between Member States, as the only way of collective 
 

4 Https://www.unido.org/stories/coronavirus-economic-impact-10-july-2020#story-start, consulted 
on 1.10.2020. 
5 Https://cohesiondata.ec.europa.eu/stories/s/4e2z-pw8r, consulted on 1.10.2020. 
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and coordinated action needed to overcome this pandemic. 
The CRII package focused on three main areas of action: the provision of 

around EUR 8 billion in immediate cash needed to accelerate European public 
investment of up to EUR 37 billion, flexibility in the application of EU spending 
rules and not in lastly, the extension of the scope of the EU Solidarity Fund6. 

At the same time, it established the use of Cohesion Funds as well as 
funds from the existing Competitiveness Operational Program, in order to support 
the areas most affected by the spread of this virus: health, small and medium 
enterprises and employees in general. As a result, many European countries have 
used a significant part of these unallocated funds from the Cohesion Policy pro-
grams 2014-2020, in order to support working time reduction schemes, working 
schemes at home or to ensure working capital for small and medium enterprises. 

Instead, the second package of CRII + measures introduced measures to 
make the way of accessing and using the resources from the 3 categories of the 
above-mentioned European Structural and Investment Funds more flexible. At 
the same time, it enabled Member States to receive full funding from the EU for 
measures taken in the context of the crisis (100% co-financing for the financial 
year 2020-2021). 

It should be noted that, as announced by the European Commission in 
early October 2020, many Member States of the European Union have called for 
at least 224 changes to cohesion policy programs, in order to be granted with the 
provisions of the CRII and CRII + programs, provisions considered more flexible 
and easier to implement. As a result, the Commission announced that it had 
amended its internal procedures to make them easier and faster and to make it 
possible for all Member States to benefit from these changes, whether or not they 
had individually requested that the procedures be amended. At the same time, the 
existing deadlines in the project implementation procedures were extended, in 
parallel with the extension of their scope7. 

According to the latest data provided by the European Commission8, by 
3 November 2020, the CRII and CRII + program packages have mobilized sig-
nificant resources, amounting to approximately EUR 26 billion9. 

 
 
 

 
6 Https://ec.europa.eu/commission/presscorner/detail/ro/qanda_20_574, consulted on 1.10.2020. 
7 Https://ec.europa.eu/regional_policy/en/newsroom/coronavirus-response/, consulted on 1.10. 
2020. 
8 Https://cohesiondata.ec.europa.eu/stories/s/4e2z-pw8r, consulted on 1.10.2020. 
9 Programming: EUR 4.7 billion in EU reallocations for medical actions; a net increase of EUR 4.4 
billion at EU level; EUR 8.5 billion in EU reallocations in support of business, resulting in a net 
increase of EUR 2.2 billion at EU level; EUR 2.2 billion in direct support for people, including 
workers and vulnerable groups. Funding and amended rules: EUR 7.6 billion in additional EU pre-
financing; 107 cohesion policy programs have so far opted for 100% EU co-financing; EUR 3.2 
billion was transferred between funds and/or between categories of regions. 
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4. Temporary support for unemployment risk mitigation (SURE) - 

19 May 2020 
 
By Regulation (EU) 672 of 19 May 202010, the European Commission 

established a financial assistance mechanism that works as a result of loans up to 
EUR 100 billion11 for all Member States. Article 4 empowers the Commission to 
borrow on the capital markets or from financial institutions on behalf of the Eu-
ropean Union and to provide financial assistance in the form of grants from 1 
February 2020 to all Member States in difficulty due to national measures directly 
related to technical unemployment schemes and similar measures aimed at ad-
dressing the economic and social effects of the exceptional event generated by 
the COVID-19 epidemic12. The SURE package complements the European So-
cial Fund Plus (ESF +) and will remain operational until 31 December 2022. 

It should be noted that the support measures are aimed in particular at 
employees and self-employed persons and only, in the alternative, have an impact 
on the financing of certain health-related measures, but also in particular at work. 
At the same time, loans made by the Commission on behalf of the Union will be 
supported by the EU budget and unconditional guarantees provided by Member 
States13 in proportion to each Member State's relative share of the Union's gross 
national income. Consensus is crucial for the operation of the SURE instrument 
because, according to art. 12, becomes available only after all Member States 
have contributed to the instrument with an amount representing at least 25% of 
the maximum value of EUR 100 billion set out in Art. 5, when the Commission 
informs the Council that the instrument becomes available. 
 

5.  Recovery assistance for cohesion and the territories of Europe 
(REACT-EU) - 28 May 2020 

 
It is a program that is part of the so-called NextGenerationEU tool de-

signed to raise the bar of pandemic crisis response measures and assistance pro-
grams to remedy and overcome its consequences. At the same time, it aimed to 
establish healthy, coherent, efficient and long-term directions for economic re-
covery, with a focus on digitalization and ecological development and reducing 
the carbon footprint. 

Thus, up to 100% of investments would be financed to create or maintain 
 

10 Regulation (EU) 2020/672 of 2020 establishing a European Instrument for Temporary Support 
for the Mitigation of Unemployment Risks in an Emergency (SURE) following the COVID-19 
epidemic. 
11 Art. 5 of the mentioned regulation. 
12 Art. 3 of Regulation 2020/672. 
13 Https://www.consilium.europa.eu/ro/press/press-releases/2020/05/19/covid-19-council-reaches-
political-agreement-on-temporary-support-to-mitigate-unemployment-risks-in-an-emergency-
sure/, consulted on 1.10.2020. 
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jobs, with a focus on youth employment, health systems, and support for SMEs 
and the working capital, regardless of economic sectors. However, on the one 
hand, tourism and culture, sectors extremely affected by the pandemic, and on the 
other hand, investments related to the European Green Pact as well as the digital 
transition, the main axes of Cohesion policy at European14. 

According to the agreement proposed by the European Commission, the 
REACT-EU Package includes EUR 55 billion as new additional funds added to 
existing cohesion policy programs and which, in the period 2014-2020 and 2021-
2027, respectively, will be available to the European Regional Development 
Fund. (ERDF), the European Social Fund (ESF) and the European Aid Fund for 
the Most Deprived (FEAD)15. 

In this context, the Minister of European Funds, Marcel Boloș, specified 
that “through React EU Romania receives 1.423 billion euros more for the 
measures regarding COVID”, money that will be used, in the next period, mainly 
for Measure 2 - grants of 2,000-150,000 euros granted to SMEs for financing 
working capital, respectively Measure 3 - state aid of 50,000-200,000 euros each 
for micro-enterprises and small and medium enterprises (SMEs)16. 

We consider that the REACT-EU package is characterized by increased 
flexibility compared to the current way of running the programs and, extremely 
important, it also addresses the issue of a fast, efficient solution, in exceptional 
situations, such as the current pandemic. It should be noted that exceptional situ-
ations have been introduced in European legislation since 2011, being a conse-
quence of the global economic crisis. At the same time, they have been defined 
in the package of normative acts entitled the Stability and Growth Pact17 and have 

 
14 EU budget for recovery: Questions and answers on REACT-EU, post-2020 cohesion policy and 
the European Social Fund +. 
15 Https://ec.europa.eu/commission/presscorner/detail/ro/QANDA_20_948, consulted on 1.10. 
2020. 
16 https://www.startupcafe.ro/fonduri-europene/ajutoare-imm-grila-masura-3-buget-masura-2.htm, 
consulted on 1.10.2020. 
17 In 2011, the Stability and Growth Pact was substantially reformed, introducing rules to ensure 
budgetary discipline, promote the economic stability of the EU economy and prevent a new eco-
nomic and financial crisis. In 2013, two new regulatory packages were added to the four already in 
force in 2011. In this context, Council Regulation (EC) No. 1177/2011 of 8 November 2011 amend-
ing Regulation (EC) No. 1467/97 on accelerating and clarifying the application of the excessive 
deficit procedure, in art. 2 defines what is called a "general derogation clause". It was first activated 
in 2020, following the outbreak of the coronavirus pandemic; Regulation (EU) No. 1173/2011 of 
the European Parliament and of the Council of 16 November 2011 on the effective application of 
budgetary surveillance in the euro area defines in art. 2 what he calls "exceptional economic cir-
cumstances"; Regulation (EC) No 1175/2011 of the European Parliament and of the Council of 16 
November 2011 amending Council Regulation (EC) No 1466/97 on the strengthening of the sur-
veillance of budgetary positions and the surveillance and coordination of economic policies repeat-
edly refers to the phrase "unusual event", also generically referred to as the "flexibility clause fol-
lowing an unusual event". This was requested in 2016, in the context of exceptional expenses due 
to the arrival of refugees in Europe, as well as in 2017 by Italy, as a result of the exceptional ex-
penses required following the terrible earthquakes that hit the country. 
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allowed, from the moment they are invoked18, Member States to deviate from the 
budgetary requirements that would normally apply, while allowing The Commis-
sion and the Council to take the necessary policy coordination measures under 
the Pact19. 

 
6. Legislative measures to support the business environment adopted 

by Romania in the context of the COVID-19 pandemic and to implement EU 
legislation in the field 

 
According to information provided by the European Commission, 1.35 

billion euros of funds allocated to Romania to finance cohesion policy have been 
redirected to combat the effects of the pandemic, as well as many other funds to 
encourage or support the business environment. As an example, we will specify 
that on April 17, the Romanian authorities made public the modification of the 
budget for 2020, which provided for an increase in total expenditures by RON 
12.5 billion, of which not less than RON 3.9 billion additional European funds20. 

As a result, numerous normative acts meant to support the business envi-
ronment have been enacted by the Romanian state since the beginning of the pan-
demic, so as to be in line with the normative evolution at the level of the European 
Union. In order to show how the legislation has been amended in accordance with 
the economic needs of the moment, we will make an enumeration by way of ex-
ample, without claiming that we are addressing the entire legislative package 
adopted: 

- The legislative package formed by the Government Emergency Ordi-
nance (G.E.O.) no. 29/2020 regarding some economic and fiscal-budgetary 
measures21 and the Emergency Ordinance no. 30/202022 for amending and sup-
plementing some normative acts, as well as for establishing measures in the field 
of social protection in the context of the epidemiological situation caused by the 
spread of SARS-CoV-2 coronavirus marked provisions on supporting local busi-
nesses in the context of coronavirus crisis such as: SME Invest has been 
amended23, the deferral of payment of rent for the building intended for registered 

 
18 On 20 March 2020, the Commission announced the activation of the general derogation clause 
in the Stability and Growth Pact. The clause, as referred to in Article 5 (1), Article 6 (3), Article 9 
(1) and Article 10 (3) of Regulation (EC) No 1234/2007, as well as in Article 3 (5) and Article 5 
(2) of Regulation (EC) No. 1467/97 facilitates the coordination of budgetary policies in periods of 
severe economic decline. 
19 Http://www.cdep.ro/afaceri_europene/CE/2020/COM_2020_549_RO_ACTE_f2.pdf, consulted 
on 1.10.2020. 
20 Emergency Ordinance no. 50 of April 15, 2020 regarding the rectification of the state budget for 
2020, Published in the Official Gazette no. 322 of April 17, 2020. 
21 Published in the Official Gazette, Part I no. 230 of March 21, 2020. 
22 Approved with modifications and completions by Law no. 59/2020. 
23 Regulated by GEO no. 110/2017. According to the amendments brought by GEO 29/2020, the 
government offers guarantees to SMEs for contracting the necessary loans as a source of investment 
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office and secondary offices in the case of SMEs, the granting of tax facilities, 
the deferral of payment of taxes24, the extension of payment terms, deferral of 
payment for services of utilities - electricity, natural gas, water, telephone and 
internet services, technical unemployment and the Intervention Fund25. At the 
same time, the possibility was provided for the state to pay the minimum wage to 
those who cannot claim technical unemployment, such as the self-employed or 
micro/family enterprises26. 

- Emergency Ordinance no. 33/26 March 2020 on some fiscal measures 
and the amendment of some normative acts: establishes, among other measures, 
the granting of a reduction for the taxpayers who pay the profit tax until the dead-
line of April 25 (for the first quarter of 2020)27. 

- GEO. no. 43/202028 was issued, among others, due to the fact that they 
were established as eligible for settlement from European funds of subsidies 
granted under GEO no. 30/2020, granted to companies whose activity was di-
rectly and indirectly affected by the epidemic and which ordered the measure of 
temporary interruption of activity, in the sense of technical unemployment of em-
ployees29. Thus, art. 9 para. 1 of GEO no. 43/2020 approves the settlement, from 
the funds of the Operational Program "Human Capital", of the indemnities 
granted based on art. XI of GEO no. 30/2020, funds supported from the unem-
ployment insurance budget30. 

- Emergency Ordinance 92/2020 for the establishment of active support 
measures for employees and employers in the context of the epidemiological sit-
uation caused by the spread of SARS-CoV-2 coronavirus, as well as for the 
amendment of normative acts: establishes, among others, art. 1 para. 1 that as of 

 
financing and working capital, while also covering the management and risk fees as well as the 
interest associated with the guaranteed loans. 
24 According to the statement of the Minister of Public Finance, Florin Citu: The stock of these 
deferred payments was RON 16.15 billion until the end of September. 
25 The state pays technical unemployment benefits on behalf of companies that send their employees 
home and suspends their activities due to restrictions imposed by the authorities to limit the out-
break of coronavirus or due to financial problems caused by the Covid-19 crisis. According to the 
declarations of the Romanian Government, 4 billion lei were spent for this purpose until August 
2020. 
26https://ec.europa.eu/info/sites/info/files/coronovirus_policy_measures_12_october.pdf, con-
sulted on 1.10.2020. European Commission, Directorate-General for Economic and Financial Af-
fairs, "Policy measures taken against the spread and impact of the coronavirus - 12 October 2020", 
pp. 77-78: The budget amendment of April 17 provided for this purpose RON 1.9 billion. 
27 5% for large taxpayers, 10% for other taxpayers. On April 23, parliament extended the 10% 
discount to all taxpayers. 
28 Emergency Ordinance no. 43/2020 for the approval of support measures settled from European 
funds, following the spread of COVID-19 coronavirus, during the state of emergency. 
29 Emergency Ordinance no. 43/2020, Preamble. 
30 GEO no. 30/2020, art. XI paragraph 1: the allowances benefited by the employees are set at 75% 
of the basic salary corresponding to the job occupied and are supported from the unemployment 
insurance budget, but not more than 75% of the average gross earnings provided by the Insurance 
Budget Law state social services for the year 2020 no. 6/2020. 
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June 1, 2020, 41.5% of the corresponding gross basic salary of the employee, but 
not more than 41.5% of the average gross earnings is borne by the unemployment 
insurance budget for a period of three months for employers whose employees 
benefited from the provisions of GEO no. 30/2020, as well as the employers 
whose employees had their individual employment contracts suspended in ac-
cordance with the provisions of Law no. 53/2003 (Labor Code), during a state of 
emergency or alert; granting a monthly allowance of 50% of the employees' sal-
ary, but not more than 2,500 lei for employers who employ young people between 
16-29 years old and people over 50 years old, for a period of 12 months. It should 
be mentioned that we believe that this last measure is not necessarily related to 
the Covid-19 academy but, at the same time, it has funding from the funds pro-
vided by the European Union in this context. 

- Emergency Ordinance no. 130/202031, approved by the Romanian Par-
liament by Law no. 220/202032 considered, as stated in the Memorandum, the 
establishment of measures to stimulate the establishment and development, on 
the one hand, of SMEs that have faced problems caused either by the lack of 
consumers or the fact that the activities carried out by SMEs were prohibited by 
military ordinances during the declaration of a state of emergency or were re-
stricted during the state of alert. As a result, they had to take a number of restric-
tive economic measures that severely affected them by lowering their turnover. 
At the same time, they had to send employees into technical unemployment. On 
the other hand, it targets authorized natural persons (PFA) and individual medical 
offices (CMI). Art. 1 of the Ordinance refers to the granting of financial support 
from funds related to the Competitiveness Operational Program 2014-2020 
(POC) to the above-mentioned categories of beneficiaries with direct reference to 
the impact generated by the spread of the SARS-CoV-2 virus. In this context, the 
provision of: micro-grants granted from non-reimbursable external funds is fore-
seen33; grants (lump sum based on a percentage of the SME's turnover) for work-
ing capital34; grants for investments granted to SMEs35 in order to expand/reha-
bilitate/modernize existing production capacities or to build new production and 
service units. 

In the application of this ordinance, Order no. 1060/2857/2020 for the 

 
31 Emergency Ordinance no. 130/2020 on some measures for the granting of financial support from 
non-reimbursable external funds, related to the Operational Program Competitiveness 2014-2020, 
in the context of the crisis caused by COVID-19, as well as other measures in the field of European 
funds. 
32 Law no. 220/2020 for the approval of the Government Emergency Ordinance no. 130/2020 on 
some measures for granting financial support from non-reimbursable external funds related to the 
Competitiveness Operational Program 2014-2020, in the context of the crisis caused by COVID-
19, as well as other measures in the field of European funds, published in the Official Gazette, Part 
I no. 1011 of October 30, 2020. 
33 Art. 4-9 of GEO 130/2020. 
34 Art. 10-16 of GEO 130/2020. 
35 Art. 17-26 of GEO 130/2020. 
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approval of the State Aid Scheme - Support for SMEs in order to overcome the 
economic crisis generated by the COVID-19 pandemic. It states that the state aid 
granted under this scheme and listed in GEO no. 130/2020 are compatible with 
the common market, respectively they are related to the Competitiveness Opera-
tional Program (POC 2014-2020)36. 

According to the Order, the government aims to support SMEs in the 
program of economic recovery with financing from non-reimbursable external 
funds in the context of the economic crisis generated by the COVID-9 pandemic. 
The support is temporary, of limited value and is granted only to those SMEs that 
face a deficit or even the unavailability of liquidity. 

- Emergency Ordinance 132/202037 on support measures for employees 
and employers in the context of the epidemiological situation caused by the 
spread of SARS-CoV-2 coronavirus, as well as to stimulate employment growth, 
art. 1, respectively 2: in case of temporary reduction of the activity caused by the 
state of emergency, alert or other exceptional situation regulated by normative 
act, the employer has the possibility to reduce the work schedule by up to 50% of 
the work schedule provided in the individual employment contract. Employees 
affected by the reduction in working time receive an allowance of 75% resulting 
from the difference between the gross salary for normal working time and the 
actual salary38. 

- Emergency Ordinance no. 135/202039 which had the role, among other 
things, to bring a series of budgetary changes to eliminate the risk of blocking the 
activity of SMEs during the period when the effects of SARS-CoV-2 coronavirus 
are manifested by providing support in the form of guarantees to ensure the li-
quidity of SMEs, so as to protect business and the economic system, to encourage 
solidarity in the business environment, contractual loyalty and the willingness to 
adapt business relationships40. At the same time, art. 7 para. 1 letter g) establishes 

 
36 Priority Axis (PA) 3 - Supporting SMEs in response to the COVID-19 pandemic, 3d investment 
priority - Supporting the capacity of SMEs to grow in regional, national and international markets 
and to engage in innovation processes, specific objective OS 3.1. - Strengthen the market position 
of SMEs affected by the COVID-19 pandemic, action 3.1.1. Support for SMEs to overcome the 
economic crisis caused by the COVID-19 pandemic. 
37 Published in the Official Gazette, Part I no. 720 of August 10, 2020 and amended by Emergency 
Ordinance no. 182/2020 for completing the Government Emergency Ordinance no. 147/2020 on 
granting days off for parents to supervise children, in case of limitation or suspension of teaching 
activities that involve the actual presence of children in schools and early childhood education units, 
following the spread of SARS-CoV-2 coronavirus , as well as art. 6 of the Government Emergency 
Ordinance no. 132/2020 on support measures for employees and employers in the context of the 
epidemiological situation caused by the spread of the SARS-CoV-2 coronavirus, as well as for 
stimulating employment growth. 
38 Effective September 1, 2020. 
39 Emergency Ordinance no. 135/2020 on the rectification of the state budget for 2020, the amend-
ment of some normative acts and the establishment of some budgetary measures. 
40 GEO no. 135/2020, Preamble. 
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a series of positive changes regarding the allocations of European funds41. 
- The Memorandum on support measures for large companies and small 

and medium enterprises with a turnover of over 20 million lei was put into prac-
tice, being achieved, at the same time, by GEO no. 127 of July 31, 202042, and 
the absolutely necessary amendment of Law no. 96/2000 regarding the organiza-
tion and functioning of the Export-Import Bank of Romania Eximbank - S.A. 

These support measures from the state had as beneficiaries’ other com-
panies than those that meet the eligibility criteria provided by the SME Invest 
Program mentioned above and approved by GEO no. 110/2017, with subsequent 
amendments and completions. As a result, as shown by the substantiation of the 
above-mentioned Ordinance, the state aid measures for large companies and 
SMEs with a turnover of over 20 million lei in 2019 were implemented, includ-
ing: the granting of products of de minimis, the granting of guarantees on behalf 
of the state, for companies affected by the COVID-19 pandemic, the granting of 
loans, guarantees and insurance on market terms on behalf of the state. 

These are measures authorized by the European Commission, within the 
implementation deadline until December 31, 2020. Thus, the Commission ap-
proved a scheme worth RON 4 billion (approximately EUR 800 million) to sup-
port companies in Romania affected by the pandemic. coronavirus, under the 
Temporary Framework on State Aid43. In this context, „the Commission con-
cluded that the measures are necessary, appropriate and proportionate to remedy 
a serious disturbance in the economy of a Member State, in accordance with Ar-
ticle 107 (3) (b) TFEU44 and the conditions set out in the Temporary Frame-
work”45. 

- Emergency Ordinance no. 174/202046 targeted a series of measures re-
lated to attracting/granting European funds, the business environment and SMEs 
in particular, being the main beneficiaries in terms of the value of the amounts 

 
41 GEO no. 135/2020, art. 7 paragraph 1 letter g): in chapter 48.10 "Amounts received from the EU/ 
other donors on account of payments made and pre-financing related to the financial framework 
2014-2020", subchapter 48.10.01 "European Regional Development Fund (ERDF)" is increased 
with the amount of 2,549 thousand lei and subchapter 48.10.02 "European Social Fund (ESF)" is 
increased by the amount of 3,171 thousand lei. 
42 GEO no. 127 of July 31, 2020 for the amendment and completion of Law no. 96/2000 regarding 
the organization and functioning of the Export-Import Bank of Romania EXIMBANK - S.A. 
43 Temporary framework for State aid measures to support the economy in the context of the current 
COVID-19 epidemic (2020/C91I/01). 
44 Article 107 para. (3) letter (b) of the Treaty on the Functioning of the European Union: "aid to 
promote an important project of common European interest or to remedy a serious disturbance in 
the economy of a Member State". 
45 Https://ec.europa.eu/romania/news/20200702_ajutor_de_stat_romania_ro, consulted on 1.10. 
2020. 
46 Emergency Ordinance no. 174/2020 for the amendment and completion of some normative acts 
regulating the financial support activity from non-reimbursable external funds, in the context of the 
crisis caused by COVID-19. 
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allocated. Thus, the ordinance introduces a series of provisions necessary to ex-
tend the eligibility for potential applicants, to facilitate the implementation of pro-
jects for SMEs affected in the context of the COVID-19 pandemic, granted under 
the Operational Program Competitiveness which we mentioned at the beginning 
of present work47, amounting to EUR 1 billion48. 

 
7. European funds and the rule of law 
 
We could not conclude this material without raising a topic that is ex-

tremely present in the discussions on the granting of European funds to the Mem-
ber States. 

The rule of law is one of the cornerstones of any democracy and is linked 
to the need to limit absolute power. Respect for the rule of law is an increasingly 
important concern for the European institutions and the main actors, as a result, 
it was absolutely foreseeable to condition the provision of financial support 
against the Covid-19 pandemic, by establishing a mechanism to ensure the rule 
of law on the one hand, and as a guarantee for the fair and judicious allocation of 
European funds, on the other. 

It should be noted that as early as 3 May 2018, the Commission presented 
a proposal for a regulation on the protection of the Union budget in the event of 
general deficiencies in the rule of law in the Member States, on the basis of Arti-
cle 322 (1) (a) of the Treaty on the Functioning of the European Union and Article 
106a of the Treaty establishing the European Atomic Energy Community49. 

In this context, there are ongoing discussions between the European Par-
liament50 and the Council51 on the mechanism for making EU funds conditional 
on respect for the rule of law, without reaching a conclusion yet. 

It should be noted that a new survey commissioned by the European Par-
liament and conducted in early October 2020, almost eight out of ten participants 
(77%) across the EU support the concept that the EU should condition the allo-
cation of funds by the national government's implementation. the principles of 
the rule of law and democracy. At least seven out of ten participants agree with 
this statement in 26 EU Member States52. 

 
 

 
47 See page 4. 
48 GEO no. 174/2020, Preamble. 
49Https://www.europarl.europa.eu/legislative-train/theme-new-boost-for-jobs-growth-and-investm 
ent/file-mff-protection-of-eu-budget-in-case-of-rule-of-law-deficiencies, consulted on 1.10.2020. 
50 The European Parliament adopted in January 2019 a first document on the regulation of "condi-
tionality of the rule of law". 
51 Https://www.europarl.europa.eu/news/en/press-room/20201024IPR90105/not-there-yet-rule-of-
law-conditionality-trilogues-continue, consulted on 1.10.2020. 
52Https://www.europarl.europa.eu/news/ro/press-room/20201016IPR89545/77-dintre-europeni-in-
sista-ca-fondurile-ue-sa-fie-legate-de-statul-de-drept, consulted on 1.10.2020. 
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8. Conclusion 
 
In this period of important attempts but also economic and social trans-

formations, in which a series of business behaviors considered as immutable have 
become, in an extremely short time, redundant or anachronistic, an exponential 
acceleration of digitalization and a rethinking of synergies is required. business, 
legislative coherence, unitary policies related to the very essence of the Union, 
adaptability and speed in regulation, permanent dialogue with stakeholders and 
consensus of political forces at European and national level, as these are key ele-
ments for evolution. 

The fact that the REACT-EU action plan has not yet been used by the 
Member States due to dissent and differing/divergent views at Union level on the 
application criteria (concrete/practical implementing standards need to be rene-
gotiated with the European Commission), although it has been enshrined in law, 
it only delays the taking of much-needed support and, by induction, fuels the 
frustrated and anti-EU feelings of the already Eurosceptic population in many 
countries. If we add to these behavior of decision makers a lack of coherence at 
the level of national authorities in the adoption of subsequent legislation and a 
slow approach and implementation, beyond a refractory behavior of the popula-
tion, we have the recipe for involution, instead of the above evolution. 

There are many positive premises: important unitary measures have been 
launched and implemented, such as the creation of a common European reposi-
tory of medicines and protective materials53 under the rescEU mechanism which 
aims to improve both the protection of citizens against disasters and the manage-
ment of emerging risks. In addition, rescEU establishes a new European reserve 
of resources ("rescEU reserve") that can respond to health emergencies, and 
chemical, biological, radiological and nuclear incidents54. Or conceptualizing a 
plan for the acquisition and distribution of a vaccine at EU level. As well as these 
measures listed above which come to support the business environment and 
health protection at Community level. 

Last but not least, it should be noted that, although this is a good time for 
a swift adoption of a practical and concrete mechanism for making European 
funds conditional on the rule of law, the negotiations must not delay the granting 
of support measures in any way. 

 

 
53 Decision (EU) 2019/420 of the European Parliament and of the Council of 13 March 2019 amend-
ing Decision no. 1313/2013/EU on a Union Civil Protection Mechanism, Preamble, point 33: 
Strengthening the collective capacity to prevent, prepare for and respond to disasters cannot be 
satisfactorily achieved by the Member States, but in view of its magnitude or effects, it may be 
better achieved at Union level, it may adopt measures, in accordance with the principle of subsidi-
arity as set out in Article 5 of the TEU. 
54 Https://ec.europa.eu/echo/what/civil-protection/resceu_en, consulted on 1.10.2020. 



Innovation and Development in Business Law                                                             344 
 

 

 
Bibliography 

 
1. Valentina Vasile, Zizi Goschin, Marius Surugiu, Raluca Mazilescu, Oana Chin-

driș-Vasioiu, Cornelia Dumitru, Mădălina Tocan, Rolul statului-națiune în ges-
tionarea crizei Sars Cov-2 din România. politici de combatere, recuperare și 
reziliență în domeniul economiei, Romanian Academy, Department of Eco-
nomic, Legal and Sociological Sciences, Institute of National Economy, Bucha-
rest, May 2020, p. 3, https://acad.ro/SARS-CoV-2/doc/d10-RolulStatului-Na-
tiune.pdf., consulted on 1.10.2020. 

2. Angel Gurría, Secretary-General of the Organization for Economic Co-operation 
and Development (OECD) in the opening remarks of the OECD Ministerial 
Council Meeting: The Road to Recovery: Strong, Resilient, Green and Inclusive, 
28 October 2020, https://www.oecd.org/ coronavirus/en/, consulted on 
1.10.2020. 

3. Regulation (EU) 2020/672 of 2020 establishing a European Instrument for Tem-
porary Support for the Mitigation of Unemployment Risks in an Emergency 
(SURE) following the COVID-19 epidemic. 

4. EU budget for recovery: Questions and answers on REACT-EU, post-2020 co-
hesion policy and the European Social Fund +. 

5. Council Regulation (EC) No. 1177/2011 of 8 November 2011 amending Regu-
lation (EC) No. 1467/97 on accelerating and clarifying the application of the 
excessive deficit procedure. 

6. Regulation (Eu) No. 1173/2011 of the European Parliament and of the Council 
of 16 November 2011 on the effective application of budgetary surveillance in 
the euro area defines in art. 2 what he calls "exceptional economic circum-
stances". 

7. Regulation (EC) No 1175/2011 of the European Parliament and of the Council 
of 16 November 2011 amending Council Regulation (EC) No 1466/97 on the 
strengthening of the surveillance of budgetary positions and the surveillance and 
coordination of economic policies.  

8. Emergency Ordinance no. 50 of April 15, 2020 regarding the rectification of the 
state budget for 2020, Published in the Official Gazette no. 322 of April 17, 
2020. 

9. European Commission, Directorate-General for Economic and Financial Af-
fairs, "Policy measures taken against the spread and impact of the coronavirus - 
12 October 2020", https://ec.europa.eu/info/sites/info/files/coronovirus_ pol-
icy_measures_12_october.pdf, consulted on 1.10.2020. 

10. Emergency Ordinance no. 43/2020 for the approval of support measures settled 
from European funds, following the spread of COVID-19 coronavirus, during 
the state of emergency. 

11. Emergency Ordinance no. 130/2020 on some measures for the granting of finan-
cial support from non-reimbursable external funds, related to the Operational 
Program Competitiveness 2014-2020, in the context of the crisis caused by 
COVID-19, as well as other measures in the field of European funds. 

12. Law no. 220/2020 for the approval of the Government Emergency Ordinance 



Innovation and Development in Business Law                                                             345 
 

 

no. 130/2020 on some measures for granting financial support from non-reim-
bursable external funds related to the Competitiveness Operational Program 
2014-2020, in the context of the crisis caused by COVID-19, as well as other 
measures in the field of European funds, published in the Official Gazette, Part 
I no. 1011 of October 30, 2020. 

13. Emergency Ordinance no. 182/2020 for completing the Government Emergency 
Ordinance no. 147/2020 on granting days off for parents to supervise children, 
in case of limitation or suspension of teaching activities that involve the actual 
presence of children in schools and early childhood education units, following 
the spread of SARS-CoV-2 coronavirus , as well as art. 6 of the Government 
Emergency Ordinance no. 132/2020 on support measures for employees and em-
ployers in the context of the epidemiological situation caused by the spread of 
the SARS-CoV-2 coronavirus, as well as for stimulating employment growth. 

14. Emergency Ordinance no. 135/2020 on the rectification of the state budget for 
2020, the amendment of some normative acts and the establishment of some 
budgetary measures. 

15. Emergency Ordinance no. 174/2020 for the amendment and completion of some 
normative acts regulating the financial support activity from non-reimbursable 
external funds, in the context of the crisis caused by COVID-19. 

16. Decision (EU) 2019/420 of the European Parliament and of the Council of 13 
March 2019 amending Decision no. 1313/2013/EU on a Union Civil Protection 
Mechanism. 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 



 

 

The Requirement to Verify the Principle of Subsidiarity 
Legal Acts of the European Union 
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 Abstract 
 The principle of subsidiarity is a principle of regulation of the exercise of Union 
powers, which allows each institution in the exercise of its powers to ensure that the prin-
ciple of subsidiarity is respected. The principle is evolving taking into account the fact 
that the Single European Act (1987) provided for as a criterion, not a principle, for the 
Treaty of Lisbon to regulate the principle in art. 5 para. 3 of the TEU, adding an explicit 
reference to the regional and local dimension of the principle of subsidiarity. 
 
 Keywords: subsidiarity, principle, legal act, competence, European Union, in-
stitution. 
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 1. Preliminary clarifications 
 
 The principle is governed by Article 5 (3) of the Treaty on European Un-
ion (EU Treaty) and Protocol no. 2 on the application of the principles of subsid-
iarity and proportionality.  
 The principle of subsidiarity defines the conditions under which the Un-
ion has priority over action in relation to the Member States.  
 The principle has its effects2 within the non-exclusive competences of the 
Union, so that, in areas which do not fall within the exclusive competence of the 
EU, the principle of subsidiarity provides for the protection of Member States' 
decision-making capacity and legitimizes EU intervention. if the objectives of an 
action cannot be sufficiently achieved by the Member States, but can be better 
achieved at Union level, due to the scale and effects of the envisaged action [Ar-
ticle 2 (5) TEC inserted by the TEU]. 
 
 2. The historical evolution of the principle of subsidiarity 
 
 At the heart of the concept of subsidiarity is the institution of the Euro-
pean Parliament which, on 14 February 1984, with the adoption of the draft 
Treaty on European Union, proposed a provision according to which, “in cases 
where the Treaty confers on the Union a competence are entitled to act if the 

 
1 Ioana-Nely Militaru – Faculty of Law, Bucharest University of Economic Studies, Romania, io-
ana.militaru@drept.ase.ro. 
2 M. Andreescu, A. Puran, The principle of priority of the European union’s law. Legal conse-
quences, “Law, Society and Organizations”, Vol. I, no. 1 (1)/2016, pp. 5-11. 
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Union has not adopted a regulatory act”3.  
 The proposal states that the Union must intervene if the tasks of the Mem-
ber States can be carried out more effectively with the Union than separately. The 
proposal was repeated in numerous resolutions by the European Parliament, ex-
pressly stating the need for the principle of subsidiarity4.  
 The criterion of subsidiarity was set out in the Single European Act 
(1987) in environmental policies, but without explicitly naming it a "principle". 
Thus, Community action was required in this matter in so far as the objectives 
pursued (in paragraph 1) could be better achieved at Community level than at the 
level of the Member States, considered individually (Article 130r, paragraph 4 
TECE, as amended by TMs). The legal basis, initially, of the principle is repre-
sented by the Maastricht Treaty, which inserted it in art. 5 of the Treaty establish-
ing the European Community.  
 By the Communication of 17 October 1992, the Commission states that 
the principle "does not determine powers" (this is also provided for in the EC 
Treaty), and according to art. 3B (5), "nor does it apply to areas falling within the 
exclusive competence of the Community", areas which are not explicitly defined 
by the Treaty, which leads the Commission to make this definition of the Com-
munity's obligation to act and the right to intervene unilaterally5. 
 Along the same lines of concern, at the Edinburgh European Council of 
11-12 December 1992 it was stated in connection with the principle of subsidiar-
ity that, based on art. A (I) and art. B (2) of the TMs, this principle is the essence 
of Title I of the Treaty. Thus, the application of the principle aims at respecting 
the national identity and preserving the national competences by taking into ac-
count the citizens in a more effective way in the decision-making process6.  
 Relevant in this regard is the Interinstitutional Agreement of 25 October 
1993 on Democracy, Transparency and Subsidiarity, which covers procedures for 
implementing the principle of subsidiarity, adopted by the European Parliament, 
the Council and the Commission. The agreement reinforces the general impera-
tive that the said institutions, throughout the legislative procedure, must verify 
that the legislative action they take complies with the principles of subsidiarity 
and proportionality7. In its resolution of 20 April 1994, the European Parliament 
found that the principle of subsidiarity had acquired the status of a binding legal 
norm and a constitutional status, and that it was binding on both the European 

 
3 Eeva Pavy, 2020, https://www.eur oparl.europa.eu/factsheets/ro/sheet/8/proceduri-decizionale-
supranationale, consulted on 1.10.2020 
4 For example, the resolutions of 23 November 1989, 14 December 1989, 12 July 1990, 21 Novem-
ber 1990 and 18 May 1995. 
5 See O. Manolache, Treaty on Community Law, 5th ed., Ed. C.H. Beck, Bucharest, 2006, p. 90. 
6 Idem. 
7 See R. Bercea, Community law. Principles, Ed. C.H. Beck, Bucharest, 2007, p. 134. For details 
on the procedure, see O. Manolache, op. cit., pp. 92-93; J.-M. Favret, Droit et pratique de l’Union 
Européenne, Ed. Galiano, Paris, 1996, pp. 143. 



Innovation and Development in Business Law                                                             348 
 

 

institutions and the Member States8.  
 The following year, the Court of First Instance of the European Commu-
nities ruled in its judgment of 21 February 1995 (T-29/92) that the principle of 
subsidiarity did not constitute, before the entry into force of the Treaty on Euro-
pean Union, a general principle of according to which the legality of Community 
acts had to be verified.  
 The Lisbon Treaty regulates the principle in art. 5 para. 3 of the TEU and 
repeals art. 5 of the TEC, but retaining its content. It also adds an explicit refer-
ence to the regional and local dimension of the principle of subsidiarity and re-
places the 1997 Protocol on the application of the principles of subsidiarity and 
proportionality with a new protocol of the same title (Protocol 2), the main dif-
ference being the role of national parliaments in monitoring compliance with the 
principle of subsidiarity9. 
 
 3. Definition and areas of application of the principle of subsidiarity 
 
  The principle of subsidiarity is a principle of regulation of the exercise of 
non-exclusive competences of the Union, and not of attribution of competences, 
it does not draw a rigid border between the competences of the Member States 
and those of the Union, but allows the organization for each area of competence, 
over time, as a result of the circumstances and requirements of the objectives 
considered10.  
 The principle therefore excludes Union intervention where an issue can 
be effectively regulated by Member States at central, regional or local level and 
legitimizes the exercise of Union powers if Member States are unable to meet the 
objectives of an action satisfactorily and action at Union level can add value11.  
 Thus, the application of the principle of subsidiarity aims to confer a cer-
tain degree of independence on a subordinate authority from a higher authority, 
in particular the independence of a local authority from the central power12.  
 In the same vein, it has been shown that this principle is a mechanism 
aimed at limiting the powers of the Union in order to protect the sovereignty of 
states, being a solution capable of defusing tensions and streamlining the activity 
of the Union institutions13. 

 
8 Regarding the quality of the general principles of the EU as formal sources of law, see Iulia Bo-
ghirnea, General Theory of Law, Ed. Sitech, Craiova, 2013, p. 51 and Cristina Cojocaru, Romanian 
Business Law. Fundamental concepts, Universul Juridic Publishing House, Bucharest, 2018, p.15. 
9 Eeva Pavy, 2020, https://www.europarl.europa.eu/factsheets/ro/sheet/22/parlamentul-european-
relatiile-cu-parlamentele-nationale. 
10 Ioana-Nely Militaru, European Union Law, 3rd edition revised and added, Universul Juridic Pub-
lishing House, 2017, p. 107. 
11 Eeva Pavy, 2020, https://www.europarl.europa.eu/factsheets/ro/sheet/22/parlamentul-european-
relatiile-cu-parlamentele-nationale. 
12 Ibid. 
13 R. Sunday, The Crisis of Contemporary Law, C.H. Beck, Bucharest, 2014, p. 63. 
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 According to Article 5 (3) of the EU Treaty, the intervention of the Union 
institutions in the name of the principle of subsidiarity presupposes the fulfillment 
of three conditions:  
 (a) the area concerned must not fall within the exclusive competence of 
the Union (non-exclusive competence);  
 (b) the objectives of the envisaged action cannot be sufficiently achieved 
by the Member States (necessity);  
 (c) the action can be better achieved, given its scale and effects, through 
Union intervention (added value)14.  
 As regards the areas of application of the principle, they are those which 
fall within the scope of the non-exclusive competences shared between the Union 
and the Member States.  
 The clear delimitation between the competences of the Member States 
and those of the Union is made by the Treaty of Lisbon, according to the principle 
of attribution, under the conditions of art. 5 TFEU. 
 Thus, the first part of Title I of the Treaty on the Functioning of the Eu-
ropean Union (TFEU) classifies the Union's competences into three categories 
(exclusive competences, shared competences and supporting competences) and 
sets out the list of areas in which they apply to each category.  
 With regard to the scope of the principle of subsidiarity, the following 
are taken into account:  
 - all Union institutions and  
 - legislative procedures in particular. 
 The Lisbon Treaty strengthened the role of national parliaments and the 
European Court of Justice in monitoring compliance with the principle of subsid-
iarity. The Treaty of Lisbon has strengthened the role of the Committee of the 
Regions and opened up the possibility, left to national parliaments, for regional 
parliaments with legislative powers to participate in the ex-ante early warning 
mechanism. 
 
 4. Ex ante early warning procedure - scrutiny by national parlia-
ments15 
 
 In accordance with the second subparagraph of Article 5 (3) and Article 
12 (b) TEU, national parliaments shall verify compliance with the principle of 
subsidiarity in accordance with the procedure laid down in Protocol No. 2.  
 Under the ex-ante "early warning" procedure, any national parliament or 
any chamber of a national parliament may address the Presidents of the European 
Parliament, the Council and the Commission respectively within eight weeks of 
the date of transmission of a draft legislative act, a reasoned opinion setting out 

 
14 Eeva Pavy, 2020, https://www.europarl.europa.eu/factsheets/ro/sheet/22/parlamentul-european-
relatiile-cu-parlamentele-nationale. 
15 Ibid. 
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the reasons why it considers that the project in question does not comply with the 
principle of subsidiarity.  
 If the reasoned opinion is supported by at least one third of the votes 
allocated to national parliaments (one vote for each chamber in bicameral parlia-
ments and two votes for unicameral parliaments), the draft must be re-examined 
("yellow card").  
 The institution which has the initiative to draft a legislative act may de-
cide to maintain it, amend it or withdraw it, giving reasons for its decision.  
 With regard to draft texts on police or judicial cooperation in criminal 
matters, the threshold is lower (a quarter of the votes cast).  
 If, in the ordinary legislative procedure, the conformity of a legislative 
proposal with the principle of subsidiarity is contested by at least a simple major-
ity of the votes allocated to national parliaments and the Commission decides to 
maintain its proposal, the matter shall be referred to the legislator (European Par-
liament and Council), which is pronounced at first reading. If it considers that the 
legislative proposal is not compatible with the principle of subsidiarity, the legis-
lator may reject it by a majority of 55% of the members of the Council or by a 
majority of the votes cast in the European Parliament ("orange card").  
 So far, the "yellow card" procedure has been triggered three times, - while 
the "orange card" procedure has never been used - as follows16: 
 - in May 2012, the first "yellow card" was issued for a proposal for a 
European Commission regulation on the exercise of the right to bring collective 
actions in the context of freedom of establishment and freedom to provide ser-
vices ("Monti II")17. 12 national parliaments / chambers out of 40 considered that 
the text of the proposal did not respect the principle of subsidiarity. Finally, the 
Commission withdrew its proposal, but claimed that the principle of subsidiarity 
had not been infringed. 
 - in October 2013, 14 chambers of national parliaments in 11 Member 
States issued another "yellow card" following the presentation of the proposal for 
a regulation on the creation of the European Public Prosecutor's Office18. The 
Commission examined the reasoned opinions received from the national parlia-
ments, and decided to maintain the proposal19, indicating that it was in line with 
the principle of subsidiarity.  

 
16 Ibid. 
17 Proposal for a Council Regulation on the exercise of the right to take collective action in the 
context of the freedom of establishment and the freedom to provide services (COM (2012) 0130). 
18 Proposal for a Council Regulation establishing a European Public Prosecutor's Office (COM 
(2013)0534). 
19 Communication from the Commission to the European Parliament, the Council and national Par-
liaments on the revision of the Proposal for a Council Regulation establishing the European Public 
Prosecutor's Office as regards the principle of subsidiarity, in accordance with Protocol no. 2 (COM 
(2013) 0851). 
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 - in May 2016, 14 chambers in 11 Member States were against the pro-
posal to revise the Posting of Workers Directive20. The Commission presented 
ample reasons21 for maintaining the proposal, arguing that it did not infringe the 
principle of subsidiarity, since the posting of workers is, by definition, a cross-
border issue. 
 
 5. Judicial control - verification of the principle of subsidiarity pos-
teriori 
 
 Compliance with the principle of subsidiarity can also be verified poste-
riori - after the adoption of the legislative act - by a judicial review procedure at 
the Court of Justice of the European Union.  
 In the 1990s, in one of its judgments22, the Court stated that compliance 
with the principle of subsidiarity is one of the conditions included in the obliga-
tion to state reasons for Community acts, according to art. 296 of the TFEU.  
 The requirement is met when compliance with the principle results from 
the considerations of that act and has already been taken into account in its ex-
amination.   
 More recently, the Court stated that it had to verify "whether the Union 
legislature could consider, on the basis of solid data, that the objective of the en-
visaged action could be better achieved at Union level"23.  
 With regard to procedural guarantees and, in particular, the obligation to 
state reasons relating to subsidiarity, the Court recalled that compliance with that 
obligation "must be assessed not only on the basis of the wording of the contested 
act but also on the basis of its context and individual circumstances"24.  
 Furthermore, Member States may bring actions for annulment before the 
Court of Justice against a legislative act on grounds of infringement of the prin-
ciple of subsidiarity on behalf of their national parliament or chamber, in accord-
ance with their legal system. This type of action may also be initiated by the 
Committee of the Regions, against legislative acts, for the adoption of which the 
TFEU provides for its consultation. 
 
 
 
 

 
20 Proposal for a Directive of the European Parliament and of the Council amending Directive 96/71 
/EC of the European Parliament and of the Council of 16 December 1996 concerning the posting 
of workers in the framework of the provision of services (COM(2016)0128). 
21 Communication from the Commission to the European Parliament, the Council and national par-
liaments on the proposal for a directive amending the Posting of Workers Directive as regards the 
principle of subsidiarity, in accordance with Protocol no. 2 (COM (2016) 0505). 
22 Causes C-84/94 and C-233/94. 
23 Cause C-547/14, Philip Morris, paragraph 218. 
24 Ibid, paragraph 225. 
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 6. Conclusions25 
 
 Parliament's Rules of Procedure provide, in Rule 42, that, 'when examin-
ing a legislative proposal, Parliament shall pay particular attention to respect for 
fundamental rights and the principles of subsidiarity and proportionality'.  
 In support of art. 42 On 25 October 1993, the Council, the Parliament 
and the Commission signed an interinstitutional agreement according to 
which the three institutions clearly expressed their will to comply with the prin-
ciple of subsidiarity. The agreement defines the modalities for the exercise of the 
powers conferred on the institutions of the Union by the Treaties. The Commis-
sion is committed to taking into account the principle of subsidiarity and to 
demonstrating its respect. According to the powers conferred on them, this task 
falls equally to Parliament and the Council.  
 We mention the following agreements:  
 - Interinstitutional Agreement on Better Law-Making of April 201626 (re-
placing the December 2003 Agreement and the Common Interinstitutional Ap-
proach to Impact Assessment of November 2005).  
 - Framework Agreement of 20 November 201027; According to this 
agreement, Parliament and the Commission undertake to cooperate with national 
parliaments in order to facilitate their exercise of their power of control over the 
principle of subsidiarity. 
 The following are the resolutions of the European Parliament on the same 
subject: 
  - the resolution of 13 May 199728 states that the principle of subsidiarity 
is a binding legal rule, recalling that its application should not create obstacles to 
the exercise of the Union's exclusive competences, nor should it involve chal-
lenging the community acquis. 
 - in its resolution of 8 April 200329, Parliament stated that it would be 
preferable for the settlement of disputes to take place at political level, but taking 

 
25 Eeva Pavy, 2020, https://www.europarl.europa.eu/factsheets/ro/sheet/22/parlamentul-european-
relatiile-cu-parlamentele-nationale. 
26 Interinstitutional Agreement between the European Parliament, the Council of the European 
Union and the European Commission on better law-making, OJ L 123, 12.5.2016, p. 1. 
27 Framework Agreement on relations between the European Parliament and the Commission (OJ 
L 304, 20.11.2010, p. 47). 
28 Ibid, p. 47. 
29 European Parliament resolution on the Commission report to the European Council on better 
lawmaking 2000 (in accordance with Article 9 of the Protocol to the EC Treaty on the application 
of the principles of subsidiarity and proportionality) and the Commission report to the European 
Council on better lawmaking 2001 (in accordance with Article 9 of the Protocol to the EC Treaty 
on the application of the principles of subsidiarity and proportionality), OJ C 64 E, 12.3.2004, p. 
135. 
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note of the proposals for the Convention on the Future of Europe on the estab-
lishment of an "early warning mechanism" for national parliaments. It was in fact 
enshrined in the Treaty of Lisbon.  
 - in its resolution of 13 September 201230, Parliament welcomes the in-
volvement of national parliaments in the scrutiny of legislative proposals in the 
context of the principles of subsidiarity and proportionality and proposes exam-
ining ways to remove any obstacles to national parliaments' involvement in the 
scrutiny mechanism of subsidiarity.  
 - in its resolution of 18 April 201831, Parliament noted the sharp increase 
in the number of reasoned opinions submitted by national parliaments, which 
highlights their growing involvement in the Union's decision-making process. 
Parliament also welcomed the interest of national parliaments in taking a more 
proactive role, using a "green card" procedure. In this regard, he recommended 
the full use of existing instruments that allow national parliaments to participate 
in the legislative process without creating new institutional and administrative 
structures. 
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Blue Laws. A Perspective on International and Domestic Laws Re-
lated to Blue Economy and Need for Harmonization of Laws as ‘Blue 

Laws’ to Facilitate Protection and Promotion of Marine 
Environment and Maritime Trade to Sustain ‘Blue Growth’ 

and ‘Blue Economy’ 
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!We are bound by the law, so that we may be free.”  
Marcus Tullius Cicero 

 
 Abstract  
 As per the World Bank, blue economy is the "sustainable use of ocean resources 
for economic growth, improved livelihoods, and jobs while preserving the health of ocean 
ecosystem." European Commission defines it as,”all economic activities related to 
oceans, seas and coasts”. The Blue economy is an emerging sector with opportunities 
and therefore, needs a harmonised public and private laws at national and international 
level. This paper is based on author’s proposal for dedicated laws and harmonisation of 
laws at domestic and international level though a unified and codified common law as 
“Blue Laws” and dedicated institutional framework for its regulation and development 
for sustainable development of marine, industrial and coastal ecosystem. As “Blue Laws” 
for “Blue Economy” is an emerging concept which encourages better stewardship of our 
ocean or blue  ressources through laws balancing economy and environment. The blue 
economy goes beyond viewing the ocean economy solely as a mechanism for environmen-
tal concern and economic growth. In the business-as-usual model, large-scale industrial 
nations have seen the development of their ocean economies through the exploitation of 
maritime and marine resources – for example through shipping, commercial fishing, ma-
rine-agriculture, tourism, education, heritage and the oil, gas, minerals and mining in-
dustries - often without a view to the effects their activities have on the future health or 
productivity of those same resources. As same water resource has different regulatory 
framework due to different costal states, requires unification with harmonisation with 
international laws. The establishment and development of effective legal, regulatory and 
institutional frameworks for the blue economy as ‘Blue Laws’ are crucial steps toward 
structuring and guiding its growth and opportunity. The existing Legal, regulatory, and 
institutional frameworks require thorough review in order to understand the blue econ-
omy’s institutional environment, identify existing gaps, and take advantage of collabora-
tive synergies to establish a common code as ‘Blue Laws’. Similar to the “Green Laws”, 
the “Blue Laws” on welfare legislation model aims for improvement of human well-be-
ing, trade opportunities and socio-economic equity, while significantly reducing environ-
mental risks and ecological scarcities for the global community. The United Nations Sus-
tainable Development Goals (SDGs), especially SDG14 life below water, recognises the 
requirement for ambitious, coordinated actions to sustainably manage, protect and pre-
serve our ocean, for the sake of present and future generations, further strengthening the 
concept of “Blue Laws”. 

 
1 Harsh Pathak - Advocate, Supreme Court of India, dr.harshpathak@gmail.com. 



Innovation and Development in Business Law                                                             355 
 

 

 
 Keywords: blue economy, blue laws, maritime trade, marine environment, sus-
tainability. 
 
JEL Classification: K33 
  
 
 1. Introduction 
 
 Oceans are the world’s single largest ecosystem, covering nearly 3/4th of 
the earth’s surface, where according to estimates by the Global Ocean Commis-
sion, ocean resources contribute five percent of the world’s GDP, secure the jobs 
of three billion people, and sustain the livelihoods of 350 million. This clearly 
demonstrates the importance of ocean-based economy for humanity at all times. 
„Blue Economy”  (BE) conceptualises the oceans as “shared development 
spaces”. It is defined by the World Bank as the “sustainable use of ocean re-
sources for economic growth, improved livelihood and jobs, and ocean ecosystem 
health.” Blue economy is a shift from the old, “brown” business-as-usual devel-
opment model where oceans are perceived as a means of free resource extraction 
and waste dumping. This paradigm does not consider the costs of the negative 
externalities to resource accounting, failing to take into cognisance the costs of 
environmental damage and ecological imbalance by consumption. 
 The United Nations has recognized the importance of the blue economy 
and its important role in a sustainable future for the world’s oceans. Sustainable 
Development Goal 14, aims to “conserve and sustainably use the oceans, seas and 
marine resources.” Recognizing the great potential of the blue economy, world 
leaders and scientists united for strategic talks about the future of our oceans at 
the first Sustainable Blue Economy Conference held in Nairobi, Kenya, in No-
vember 2018. The core of Blue economy is to realize socio-economic develop-
ment and dynamic balance of resources and environment. In their second prepar-
atory meeting summary, the United Nations Commission on Sustainable Devel-
opment acting as the Preparatory Committee highlighted approaches to adopt 
“blue economy,” and believes it is consistent with the core contents of RIO+20 
Summit. 
 There are two elements for the Blue Economy:  
 i. The first is the necessity of protecting and restoring where needed the 
existing ocean resource base that already supplies food and livelihoods to billions 
of people. 
 ii. The other side of the Blue Economy is where opportunities may exist 
for enhanced or new sustainable economic activity derived from the ocean.   
 Since the 21st century, the concept of the “Blue Economy” has become 
increasingly popular. International society believes that blue economy covers 
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three economic forms: economy coping with global water crisis2; innovative de-
velopment economy3 and development of marine economy4. In context of India, 
Blue economy holds great potential as seen from the following points:  
 
 2. Blue economy and areas for collaborative blue laws 
 
 The Indian Ocean Region is abundant with resources, particularly in the 
sectors of fisheries, aquaculture, ocean energy, sea-bed mining and minerals, and 
provides tremendous economic opportunities to develop marine tourism and ship-
ping activities. Commercial and artisanal fisheries sustain the livelihoods of more 
than 38 million people worldwide. 
 In the Indian Ocean, fish production increased drastically from 861,000 
tons in 1950 to 11.5 million tons in 2010. The United Nations Food and Agricul-
ture Organization (FAO) report states that while other world oceans are nearing 
their fisheries limit, in certain areas, the Indian Ocean’s resources have the po-
tential to sustain increased production.  
 Polymetallic nodules and polymetallic massive sulphides are the two 
mineral resources of commercial interest to developers in the Indian Ocean.  India 
had received exclusive rights for the exploration polymetallic nodules in 1987, in 
the Central Indian Ocean Basin. Since then, it has explored four million square 
miles and established two mine sites. The Indian Ocean Region is of strategic 
importance to India’s economic growth as the most of the country’s oil, and gas 
is imported through the sea. Further, this dependency is expected to rise by 2025 
exponentially 
 The Indian Ocean Region presents tremendous trade potential for the 
country. The countries in the Indian Ocean Rim Association (IORA) exhibited 
significant dynamism in the past few years as the trade in the region increased by 
over four times.  
 Under the Make in India program of the Government, shipbuilding in-
dustry can benefit from a major thrust. This industry has a high multiplier effect 
on investment and can accelerate industrial growth along with its large number 
of associated industries.  
 The India Maritime Security Strategy published by the Indian Navy ar-
ticulates country’s policy in the Indian Ocean region. It states that in the Indian 
Ocean region, India is committed to Building Indian Ocean Region as a frontier 
of sustainable economic development. 

 
2 McGlade, J., Werner, B., Young, M., Matlock, M., Jefferies, D., Sonnemann, G., et al. (2012). 
Measuring Water Use in a Green Economy, A Report of the Working Group on Water Efficiency 
to the International Resource Panel. Nairobi: UNEP. 
3 Pauli, G. (2009). The Blue Economy. A Report to the Club of Rome. Nairobi: UNEP. 
4 Behnam, A. (2012). Building a blue economy: strategy, opportunities and partnerships in the Seas 
of East Asia, in The East Asian Seas Congress 2012, Changwon. 
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 The Sagarmala project, launched by the Ministry of Shipping, is the stra-
tegic initiative for port-led development through the extensive use of IT enabled 
services for modernization of ports. It tackles the issue of underutilized ports by 
focusing on port modernization, efficient evacuation, and coastal economic de-
velopment. 
 Shipping and transport, fisheries and aquaculture, seabed mining, energy 
from the oceans and tourism are all areas for ‘blue growth’. It is clear, however, 
that governance arrangements are already under strain in these areas, and inten-
sified ocean activities will place further pressure on the ocean environment and 
marine resources. It has been said that „potential exists within all sectors to im-
prove environmental performance”. If the Indian Ocean region is to successfully 
pursue Blue Economy goals and continue strong growth in ways that ensure safe 
and sustainable ocean development, then efficient and effective marine environ-
mental governance is critical. This will involve governance improvements to en-
sure more efficient and effective institutions, rules and processes. The necessity 
for „creation or streamlining of the current institutional arrangements governing 
the access, use and protection of maritime resources” has been acknowledged, 
and domestic law reform has also been identified as a pressing issue at the na-
tional and regional level. 
 The United Nation Sustainable Development Goals (SDGs), especially 
SDG14 ‘life below water’, and recognizes that this will require ambitious, coor-
dinated actions to sustainably manage, protect and preserve our ocean now, for 
the sake of present and future generations. 
 PROBLUE is a new Umbrella Multi-Donor Trust Fund (MDTF), housed 
at the World Bank, that supports healthy and productive oceans5. PROBLUE sup-
ports implementation of Sustainable Development Goal 14 (SDG 14) and is fully 
aligned with the World Bank’s twin goals of ending extreme poverty and increas-
ing the income and welfare of the poor in a sustainable way. PROBLUE is part 
of the World Bank’s overall Blue Economy program, which takes a multi-
pronged, coordinated approach to ensuring the protection and sustainable use of 
marine and coastal resources6 PROBLUE focuses on four key themes: 
 - the management of fisheries and aquaculture; 
 - the threats posed to ocean health by marine pollution, including litter 
and plastics; 
 - the sustainable development of key oceanic sectors such as tourism, 
maritime transport and off-shore renewable energy 
 - building the capacity of governments to manage their marine and 
coastal resources in an integrated fashion to deliver more and long-lasting bene-
fits to countries and communities, including the role of nature-based solutions to 

 
5 See PROBLUE 2020 Annual Report https://documents.worldbank.org/en/publication/docu 
ments-reports/documentdetail/564401603456030829/problue-2020-annual-report, consulted on 1. 
10.2020. 
6 https://www.worldbank.org/en/topic/environment/brief/, consulted on 1.10.2020. 
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climate change. 
 
 3. Need for harmonization of laws as Blue laws 
 
 The aforesaid concern can be addressed by harmonization of various pub-
lic, private domestic and international as ‘Blue laws’ to support Blue Economy 
goals. 
 The Convention on the Law of the Sea contributes to the strengthening 
of peace, security, cooperation, and friendly relations among all nations, as well 
as to the promotion of the economic and social advancement of all peoples of the 
world, and to the sustainable development of the oceans and seas. 
 Blue economy needs a focused approach between environment and com-
merce. How to protect marine ecosystem, how to develop industries around ma-
rine resources, how to use sea or ocean for maritime activities, marine transport, 
regulations of vessels, maritime trade disputes, accidents at sea, safety of cargo 
at sea, compliances and safety of cruise rights of seafarers and off-shore workers. 
Along with port, cargo and allied infrastructure development, management and 
operation related laws play an important role in the development of a Blue Econ-
omy.  
 Domestic marine environmental laws are not comprehensive within each 
State, nor cohesive across the Indian Ocean region. The majority of Indian Ocean 
nations have fisheries regulations, pollutions laws and legislation for the protec-
tion of marine habitats and species. To a limited extent some also have laws to 
approve and regulate seabed mining and directly manage marine-based tourism. 
In some situations, these laws have been motivated by local and national con-
cerns; in other cases, the drivers have been international law obligations.  
 In many jurisdictions, relevant rules are scattered across a range of laws, 
regulations, policy documents and soft law instruments. This creates unnecessary 
complexity that can lead to poor implementation and compliance. Differing li-
censing, assessment and approval regimes, for example, can hamper sustainable 
growth, and weaker protections in one jurisdiction may result in poor practices 
there, with transboundary environmental repercussions. Therefore, regional 
growth will be assisted if marine environmental laws across the Indian Ocean are 
comprehensive, coherent and cohesive.  
 As each State has a different legal environment, socio- cultural context 
and politico-legal setting that requires tailored options. Adding to the complexity, 
there is considerable diversity amongst the Indian Ocean States in terms of size, 
developmental status and, relevantly, legal systems and socio-cultural back-
grounds.  
 Geographically, some nations are small island States and others large 
continental nations, resulting in differing domestic environmental priorities. Fur-
thermore, the region includes developed, developing and least developed coun-
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tries, which affects priorities for blue growth as well as the availability of re-
sources and capacity to address environmental risks. Significantly, almost every 
legal system in the world is represented in the region: sharia, common, and civil 
laws. 
 In addition, many States have Indigenous populations and customary law 
remains a feature, resulting in legal pluralism. These diversities mean that there 
is less legal common ground than in areas such as the Pacific, for example, and 
this has hindered coordinated approaches to oceans governance. Small island 
states, relative to their land mass, have vast ocean resources at their disposal – 
presenting a huge opportunity for boosting their economic growth and to tackle 
unemployment, food security and poverty. They also have the most to lose from 
the degradation of marine resources due to want of Blue law to balance, protect 
and promote optimum utilization. 
 There are a number of relevant international conventions that relate to 
marine environmental protection including the UN Convention on the Law of the 
Sea (UNCLOS). Subsequent international law developments in fisheries, biodi-
versity conservation and seabed mining; and instruments that address incidental 
pollution from ships, deliberate dumping of waste at sea, and more recently bal-
last water, have been ratified and implemented by Indian Ocean States to varying 
extents. That the sustainable development of the Blue Economy must be ad-
vanced in accordance with UNCLOS and the UN Sustainable Development Goals 
(SDGs). The efforts to date, though, have been piecemeal within jurisdictions 
and, as noted above, no comprehensive regional binding agreements have been 
adopted. An analysis of ratifications and implementation efforts, as well as how 
operationalization can be improved, is essential to ensure sustainable develop-
ment of the Blue Economy. 
 
 4. Conclusion 
  
 Ocean-related economic activities have existed since time immemorial, 
public debates about advancing a „blue economy” have signaled new momentum 
for foreign investment in the sector. Technological developments have provided 
new openings for activities such as deep seabed mining and multinationals have 
identified new opportunities in fisheries, infrastructure development, logistics, 
renewables and coastal tourism. These trends have been met with both hopes for, 
and concerns about, the ultimate social, environmental and economic impacts. 
Greater reliance on foreign investment increases the relevance of international 
investment law, potentially creating conflict with other rules that govern marine 
environments and activities.  
 Therefore, concerned policymakers should carefully think through these 
possible conflicts and work to ensure regulatory and policy coherence to support 
sustainable development. This is evidenced by the higher level of maturity of in-
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stitutions and governance frameworks for action and coordination in some estab-
lished sectors, as opposed to what is seen in this emerging sector. The mature 
sectors and regulations, therefore, could provide valuable lessons to the nascent 
sectors. As Blue economy is an emerging sector with opportunities and needs a 
Blue Laws as a harmonized public and private laws at national and international 
level. Above all, the Blue Laws offers a new dynamic that could be used to mo-
bilize new inter-institutional linkages across different sectors, marshal support for 
necessary reforms and fill existing gaps in legislation and enforcement mecha-
nisms. This could be done at various levels, including national, regional, and in-
ternational, as deemed appropriate. The blue economy with harmonized laws as 
Blue laws can provide a model for people to rethink how they preserve, utilize, 
sustain and improve the biodiverse ocean resources for future generations. It is 
necessary for states to tap the enormous potential of the Ocean based Blue Econ-
omy chartered through Blue Laws, which will propel the nation into a higher 
growth trajectory. The development of Blue Laws with Economy can serve as a 
growth catalyst in realizing the vision to become a $10 trillion economy by 2032. 
At the same time treating blue resources as living infinite with a harmonized blue 
laws ecosystem. 
“The sea is everything. It covers seven tenths of the terrestrial globe. Its breath 
is pure and healthy. It is an immense desert, where man is never lonely, for he 
feels life stirring on all sides. The sea is only the embodiment of a supernatural 
and wonderful existence. It is nothing but love and emotion; it is the Living Infi-

nite.” 
― Jules Verne, Twenty Thousand Leagues Under the Sea 
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